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INTRODUCTION 

 
The international trading system that evolved under the GATT 1947 has pursued, even though 

with different emphasis and timing, two main objectives: free and “fair” trade. The concern 

with fair trade arose from the growing awareness that the positive effects on general welfare 

foreseen by countries as resulting from trade liberalization could be significantly impaired by 

the behavior of States, or private companies. Economic analysis clearly demonstrates that 

different public policies and that the predatory behavior, or the abuse of dominant market-

power by private companies, distorts international trade, tending to produce net welfare losses. 

To address to the issue of trade-distorting public policies, or of company behavior, a set of rules 

and disciplines were progressively introduced in the multila teral trading regime aiming to 

discipline behavior of both States and private companies. The accumulated experience in 

addressing these distortions was expressed in the adoption, during the Uruguay Round, of the 

Agreement on Subsidies and Countervailing Duties, and of the Anti-Dumping Agreement; 

contributing to the further development multilateral disciplines beyond those in effect in the 

past. These agreements are geared to dealing with “unfair” trade practices of both governments 

through subsidization, and private companies through predatory pricing. The issue of abuse of 

market-power, and of competition in general, has recently been brought into the trade agenda in 

the WTO, and also in some regional or bilateral trade agreements. There is growing recognition 

of the need to develop and effect rules to address trade distorting business practices. 

 

The Working Party on GATS Rules (WPGR) is the body entrusted with the negotiations to 

develop multilateral rules aimed to avoid the trade distortive-effects of subsidies in trade in 

services. Contrary to the case of safeguards in which Article X set the date in which the results 

of the negotiations should have come into effect, Article XV does not contemplate a time 

framework for completing negotiations on rules and disciplines for subsidies. Article XV 

provides general guidelines that should inform the negotiation process, and which should find 

an expression in the final outcome of the negotiating process. Article XV also gives some 

procedural guidance, calling for a process of exchange of information concerning all subsidies 

related to trade in services that Members provide to their domestic service suppliers. It was 

expected that this process would have provided the WPGR with adequate information, and the 
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necessary insights, to fulfill its negotiating mandate1. However, no real progress has been 

achieved since discussions concerning the subsidies disciplines to be incorporated into the 

GATS began. Debate on this issue has been quite limited, and WTO Members have submitted 

very few substantive proposals to the WPGR.2  Work on subsidies disciplines in the WPGR is 

proceeding on the basis of a five-points “checklist” of issues to be addressed by Members. 

These issues cover,  inter alia, definition of a subsidy in services, the need for additional GATS 

disciplines to avoid trade-distortive effects including the appropriateness of countervailing 

measures, and the role of subsidies in pursuing public policy objectives and in development, 

including the need for flexibility by developing countries in this area. 3 

 

The definition of rules and disciplines to address the issue of “unfair trade” in the case of 

trade in services is a new and challenging rule-making area. Some trade agreements, for 

example the NAFTA, and the agreements modelled after it, are silent with respect to the 

issue of subsidies and their possible distorting effects on trade in services4. Other 

agreements covering trade in services, have already introduced, even though through 

differing approaches, certain provisions aiming to avoid, or remedy, the negative effects of 

subsidies on international trade. Article 11 of the Protocol on Trade in Services to the 

ANZCERTA, for example, establishes that Members should not introduce new or expand 

existing export subsidies, or incentives, having a direct distorting effect on trade in services 

between them. The EC Treaty, in Article 92 which may be applicable to services, 

establishes that any aid granted by a Member, whatever its form, which distorts or threatens 

to distort competition, shall insofar as it affects trade between Members be incompatible 

with the common market. Similar provisions have been incorporated in some of the trade 

                                                 
1 A questionnaire was circulated to Members on February 1997, Document S/W/WPGR/W/16, in accordance 
with the information exchange required under the subsidies negotiating mandate. However, according to the 
information available in the WTO web page at the date of this writing, no CARICOM Member State 
responded the questionnaire. Of all WTO Members, only Poland, Norway, New Zealand, and Hong Kong, 
China, provided the requested information to the WPGR.  
2 To date only two submissions to the WPGR have advanced some substantive ideas on how to address the 
issue of subsidies; Communication from Chile, S/WPGR/W/ 10, 10 April 1996, and Communication from 
Argentina and Hong Kong China, Development of Multilateral Disciplines Governing Trade Distortive 
Subsidies in Services; S/WPGR/W/31, March 16, 2000. For the evolution of the negotiations refer to the 
Reports of the WPGR to the Council on Trade in Services. 
3 Job No. 4519/rev.1. 
4 Agreement between Canada and Chile, The Group of Three (Mexico-Colombia and Venezuela, and the 
bilateral agreements signed between Mexico and Bolivia, Chile, and Central America. 
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agreements signed by the EC with third countries.5 At the hemispheric level, Decision 439 

of the Andean Community calls for the harmonization of export incentives to service 

activities. In the case of MERCOSUR the general disciplines on subsidies apply both for 

trade in goods and in services. Specific rules and disciplines for applying these provisions 

in the agreements to liberalize trade in services have not yet been developed.  

 

In the case of CARICOM, the Revised Treaty of Chaguaramas contains a number of 

provisions that are relevant to the issue of subsidies and their trade distorting effects. 

Article 79:2, that may apply to services, establishes that Members “shall refrain from trade 

policies and practices, the object or effect of which is to distort competition, frustrate free 

movement of goods and services, or otherwise nullify or impair benefits to which other 

Member States entitled under the Treaty”. This article would cover subsidies by Member 

States. Furthermore, Article 69:1 calls for the harmonization of national incentives in the 

industrial, agricultural and services sectors, and Article 69:3© establishes that regimes for 

the granting of incentives may provide for non-discrimination in the granting of incentives 

among Community nationals6. These provisions of the Treaty already introduce some basic 

obligations and commitments that might provide for guidance regarding the actions to be 

undertaken in the case of trade-distorting subsidies within CARICOM. However, more 

specific rules need to be developed governing the granting of subsidies by Member States 

to services activities, and the nature of remedial action that would be available. 

 

Currently, the development of rules and disciplines on subsidies is under discussion in the 

GATS, and in the framework of the FTAA negotiations. The General Agreement on Trade in 

Services (GATS) reflected in some of its provisions the preoccupation of WTO Members with 

the possible adverse effects of unfair trade practices on trade in services, mirroring to some 

extent what is in effect for trade in goods. However, the GATS did not introduce concrete 

mechanisms to remedy trade-distorting policies or business practices. With respect to public 

policies, Article XV of the GATS recognizes that “in certain circumstances subsidies may have 

                                                 
5 WTO Secretariat. Provisions on Subsidies Relating to Trade in Services in Regional Trade Agreements; 
S/WPGR/W/12, 20 May 1996. 
6 The relation between Article 69:3© and Article 7 that prohibits any discrimination on grounds of nationality, 
without prejudice to any other special provision of the Treaty, should be reviewed to determine if 
discrimination in granting incentives would be compatible with the general prohibition to discriminate.  
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distortive effects on trade in services”; and mandates that “Members shall enter into 

negotiations with a view to developing the necessary multilateral disciplines to avoid such 

trade-distortive effects. The negotiations are also to address the appropriateness of 

countervailing procedures”. A work program had to be established to determine how, and in 

what time-frame, negotiations on multilateral disciplines would be conducted. According to 

Article XV: 2, until disciplines on subsidies under the GATS are finally put into effect, any 

Member which considers that it is adversely affected by a subsidy of another Member can only 

request consultations with that Member, who shall accord sympathetic consideration to such 

request. This provision does not provide for any guidance on how to solve the problems 

generated by the subsidization policies of WTO Members7.  

 

 

In the FTAA negotiations the issue of subsidies has been brought into the agenda of the 

Negotiating Group on Services (NGSV), and is incorporated under the “other issues for 

consideration”, not being one of the elements of consensus. As in the case of the WPGR, no 

real progress has been achieved. The current Draft of the Services Chapter of the FTAA 

Agreement only incorporates a provision which states that “Members should develop 

disciplines with the objective of avoiding and compensating the effect of trade-distorting 

subsidies. Negotiations on such disciplines should conclude, at the latest, at the date of the 

entry in effect of the FTAA”8. Some participating countries favor the inclusion of rules and 

disciplines on subsidies, while other have expressed serious doubts about the desirability and 

the feasibility of introducing such disciplines. According to other countries, the FTAA process 

should wait for the results of the work being done in the WPGR before adopting any final 

decision. Only MERCOSUR has submitted a substantive proposal on this issue to the NGSV9. 

This grouping has proposed that subsidy disciplines must consider the prohibition of export 

                                                 
7 The issue of business practices, which could cover predatory behavior by service suppliers of other 
Members; and the effect on trade of monopolies and exclusive service suppliers were incorporated in Articles 
VIII and IX of the GATS. However, these articles do not contemplate provisions for effective remedy action 
by Members affected by cross-border anti-competitive behavior; They constitute, at most, a best endeavor 
clause calling for the authorities of the host country of the service supplier to give sympathetic consideration 
to any request by the affected Member. There is no binding commitment in this respect in the GATS. Rules 
and disciplines in these areas should be further developed to provide assurance that the liberalizing 
commitments adopted by Members under the GATS would produce the expected results.  
  
8 FTAA.ngsv/03, 11 March 2002. 
9 FTAA.ngsw/w/78/Rev.9, 8 de March 2002. 
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subsidies, the prohibition of injury or displacement of exports in third markets, the definition of 

actionable and non-actionable subsidies, and that enforcement should be through the dispute 

settlement mechanism of the FTAA. It seems that the option of countervailing measures is not 

considered in the proposal. It calls for a general approach, and possible disciplines by sector.10 

 

There are four main questions around which the current debate about the incorporation of 

subsidy disciplines in agreements to liberalize trade in services is taking place: 

 

i. Is the establishment of rules and disciplines to govern domestic policies, aimed at 

promoting the development of a “domestic services industry” and/or services exports 

that have trade-distortive, effects needed and desirable?  

 

ii.  Even if needed and desirable, is it feasible to establish rules and disciplines in this area 

due to the nature and complexity of trade in services, and what would be the economic 

effect of a subsidies regime on the Members and on the trading system?  

 

iii. If feasible, what should be the nature, and the scope of the rules and disciplines? and, 

 

iv.  What type of remedial action, if any, would Members of an agreement be allowed to 

take if the domestic policies of another Member cause injury to its service suppliers, 

serious prejudice to its interest, or nullify or impair the benefits it would have expected 

from the commitments adopted under an agreements?    

 

The present report is structured around these four questions. The first section, based on the 

limited existing sources, analyses the empirical evidence available on subsidization in services 

activities. The main objective is to review current domestic policies regarding public support 

measures or incentives granted to services activities, and their impact on trade in services, 

discussing, on that basis, if the establishment of rules and disciplines for subsidies is justifiable.  

The second section addresses to the issues of the feasibility of a subsidies regime, and discusses 

the possible nature and scope of the disciplines that could be incorporated into agreements to 

                                                 
10 MERCOSUR identifies the following issues to be considered by the NGSV: aspects of national treatment 
and MFN, specificity, territorial application, transparency, the concepts of “necessity and least trade 
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liberalize trade in services. For this purpose the applicability of the definitions, concepts and 

procedures of the Agreement on Subsidies and Countervailing Duties of the WTO to trade in 

services is analyzed, highlighting those areas in which the particularities of trade in services 

would required a differentiated approach. The final section addresses the issue of the feasibility 

of remedial action against harmful subsidies, and provides some suggestion how this issue 

could be dealt with for the case of trade in services. 

 

SECTION I 

 Subsidies and Trade in Services 

 

The Agreement on Subsidies of the WTO, in Article 1, defines as a subsidy any measure, 

which implies a financial contribution by a government, or any public body within the 

territory of a Member. A measure constitutes a subsidy, where: (i) it involves a direct, or 

potentially direct transfer of funds or liabilities, (ii) government revenue that is otherwise due 

is foregone or not collected, (iii) provides goods or services other than general infrastructure, 

or purchases goods; and, (iv) makes payments to a funding mechanism, or entrusts or directs 

a private body to carry out measures as the previously described. Any form of income or 

price support equally constitute a subsidy. The determining element in definition of a subsidy 

is that any of the above mentioned measures must confer a benefit to the recipient. If the 

benefit can not be demonstrated, then the measure, in strict sense would not qualify as a 

subsidy. What might amount to a financial contribution is not exhaustively defined in the 

Agreement. Decisions of the DSB have defined a legal test for a financial contribution. The 

test is to determine is there has been a transfer of economic resources by the grantor. The 

determination of whether a transfer of resources from the government confers a benefit 

requires an examination of what is available in the market which includes all of the existing 

domestic market framework, including other government programs. These determination 

tests could be equally applied for the case of services.11 The definition used in the Agreement 

                                                                                                                                                     
restrictiveness”, remedy measures, exemp tions, time-frame to eliminate subsidies, and flexibility for certain 
countries. 
11 Annand, Mel, Buckingham, Donald, Export Subsidies and the WTO, Estey Centre for Law and Economics 
in International Trade, March 2001. For forgone revenue the legal test is to look for what revenue would be 
due to the government in other circumstances, not including the program being challenged. The other 
circumstances referred are to the general domestic legislative framework that exists apart from the program. 
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on Subsidies for the case of goods provides a good starting point to analyse government 

support measures in the case of services that might have a trade-distortive effect. 

 

The identification of subsidizing practices favoring services activities, and the evaluation of 

their impact on trade in services plays a crucial role in the current debate about introducing 

subsidies disciplines in agreements liberalizing trade in services. To the extent that subsidizing 

is prevalent in services, and that such policies have trade-distortive effects, additional general 

disciplines would be required in the GATS, and in other agreements. If trade-distortive 

subsidization is concentrated in certain service sectors then a sectoral approach might be 

enough to address to the problems that are generated. If trade-distortive subsidies on trade in 

services can not be identify, or their use is highly limited and the trade-distortive effect can not 

be demonstrated, then additional disciplines might not be needed at all. Unfortunately, up to 

this moment, there is not enough empirical evidence to provide an answer to the question of the 

need and desirability of new disciplines in this regard, and if needed, what should be the nature 

of such disciplines. A significant amount of effort has been displayed in the WPGR in 

gathering empirical information regarding subsidies in services. The absence of answers to the 

questionnaire by WTO Members has significantly conspired against progress on this issue.12 

  

Available information tends to suggest that the hypothesis that subsidizing in services is a 

widespread practice can not be discarded a priori. However there are no empirical studies 

available on the possible trade-distortive effects of such practices. The use of subsidies in 

services was highlighted in a pioneering study done by UNCTAD13. Analysis undertaken by the 

WTO secretariat tend to suggest that service-related subsidies are concentrated in some sectors 

as tourism, maritime transport, banking services, audiovisual and entertainment services; and 

that there might be strong reliance on tax incentives as compared with direct grants14. However, 

the analysis can not be considered conclusive15. Moreover, scanty data provides information on 

                                                 
12 The WTO Secretariat has provided  some information on subsidies in services through the analysis of the 
information contained in the WTO TPRM Reviews, S/WPGR/W/25, 12 December 2000, and S/WPGR/W25, 
9 May 2000. Also, the WTO Secretariat has provided information derived from the measures listed in the 
Members Schedules, S/WPGR/W/33 31 May 2000. 
13 UNCTAD; The Impact of  Subsidies on Trade in services: Background Note by the UNCTAD Secretariat, 
UNCTAD/SDD/SER/3, 4 October 1993. 
14 The different measures have been identified in the field of services: (i) direct grants, (ii) preferential credit 
and guarantees, (iii) equity injections, (iv) tax incentives, (v) duty-free inputs, and (vi) free zones. 
15 The WTO Secretariat pointed out that these results have to be treated with caution, since they depend on 
efforts made by WTO Members to collect and report information about subsidies on services. It appears that 
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services-related subsidies in a wide range of activities such as: air transport, railway transport, 

telecommunications, health services and education, to small and medium business and to 

research and development covering services, press services, data processing, construction, 

advertising, and even on baby-sitting. Much further work must be done to identify services-

related subsidies, and in particular their possible trade-distorting effects. However, any 

subsidies regime in a services trade agreement should not only be based on current practices, 

but it should incorporate general disciplines to govern the possible behavior of Members in the 

future. Therefore, the desirability of disciplines cannot be decided only according to if they are 

needed today or not, as derived from the extent of current subsidization and the effects on trade 

in services. 

 

In the case of CARICOM Member States some services-related measures that could imply 

subsidies have been identified. Most countries provide incentives to the tourism sector through 

the Hotel Aids Ordinance and other programs. Free Zones treatment could imply a subsidy to 

services activities that could be beneficiaries as in the case of data processing in Belize, or 

wholesale trade, distribution services, retail operations, merchandizing and international trading 

incorporated in some of the Export Processing Zones of CARICOM Member States.16 In the 

case of Saint Lucia and Jamaica some incentives are given to maritime transport. Information 

technology services receive support in Barbados, and Jamaica has some measures in effect in 

favor of the cinema industry17. Also, location incentives are provided by Belize, Jamaica and 

Trinidad and Tobago. The treatment of off-shore banking could also imply a degree of 

subsidizing. Measures applied by CARICOM Member States tend to favor tax incentives over 

direct transfer or other types of programs, and seem to be focused mostly on establishment, that 

is Mode 3 of delivery under the GATS definition of trade in services. 

 

Current incentives and promotion measures in effect in CARICOM Members States regarding 

service activities should be reviewed in the light of the alternative definitions that could be 

adopted for subsidies under the GATS. A study commissioned by the CARICOM Secretariat is 

                                                                                                                                                     
countries had discarded altogether important subsidies in certain areas. Moreover, data has been collected 
without a clear definition of what should be considered a subsidy on services and for another purpose. 
16 Antigua and Barbuda, Belize, Jamaica, Saint Lucia and Trinidad  & Tobago have EPZ ‘s. For a description 
of the institutional arrangements and procedures refer to, Caribbean Trade and Investment Report, 2000. 
17 Bahamas, Barbados, Guyana, Jamaica, Grenada, Saint Lucia, Saint Vincent and the Grenadines, and 
Suriname provide subsidies for tourism. Refer to Estudio de Obstaculos al Comercio de la Asociación de 
Estados del Caribe, ACS/99/Trade VI/WP.1 Estudio, October 1999. 
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being conducted in the context of work underway for the harmonization of incentives and of all 

measures in effect in the Member States. The results of that study will provide adequate 

information and insights for conducting such a review. 

 

Conceptually there is no compelling reason not to accept the notion that subsidies could distort 

trade in services just as in the case of goods. However, the particularities of trade in services 

introduce great complexity to the determination of their possible trade-distortive effects. Article 

XV does not provide any guidance with respect to what WTO members understood by this 

concept, which significantly departs from other concepts utilized in various analogous WTO 

Agreements. It departs, in particular, from the concepts used in the Agreement on Subsidies and 

Countervailing Measures (SCM).  

 

A subsidy regime in the GATS, as provided by Article XV, should avoid the trade-distortive 

effects of subsidies. The interpretation of the meaning of “trade-distortive effects” has not been 

developed further in the work underway in the WPGR18.  An approximation to the concept of 

trade-distortions could be partially derived from the criteria to determine serious prejudice 

contained in Article 6:3 of the SCM Agreement, which was finally agreed during the Uruguay 

Round.19 Conceptually, the concept of serious prejudice approximates more to a broad notion 

of market distortions. Moreover, it will have to be decided if injury to domestic industry and if 

                                                 
18 Argentina and Hong Kong China have suggested this issue as an element of the discussion. S/WPGR/W/31, 
16 March, 2000. 
19 According to Article 6.3 serious prejudice in the sense of paragraph (c) of Article 5 may arise in any case 
where one or several of the following apply: 
 
 (a) the effect of the subsidy is to displace or impede the imports of a like product of another 

Member into the market of the subsidizing Member; 
 
 (b) the effect of the subsidy is to displace or impede the exports of a like product of another  

Member from a third country market; 
 
 (c) the effect of the subsidy is a significant price undercutting by the subsidized product as 

compared with the price of a like product of another Member in the same market or significant 
price suppression, price depression or lost sales in the same market; 

 
 (d) the effect of the subsidy is an increase in the world market share of the subsidizing Member in 

a particular subsidized primary product or commodity19 as compared to the average share it 
had during the previous period of three years and this increase follows a consistent trend over 
a period when subsidies have been granted. 
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the criteria of impairment or annulment of benefits will be incorporated under this concept, in 

the sense of the SCM Agreement. 

  

Theoretically, according to the distorting effect on trade, subsidies could be classified under 

three main categories:  

 

i. export-enhancing subsidies, through which a Member would attain a larger market 

share in comparison to that in absence of subsidies,  

 

ii.  import-displacement subsidies, through which a Member would import a lesser amount 

of services than in the absence of subsidies, and, 

 

iii. investment-diverting subsidies, that distorts the flows, volume and direction of FDI 

from the flows that would have been expected in the absence of subsidies.  

 

The major challenge is the analysis of the concrete trade-distortive effects of different measures 

on each mode of delivery and more analytical work is necessary in this respect. A 

comprehensive analysis of this issue falls beyond the scope of the present report. However, 

some very preliminary reflex ions are provided as food for thought.  

 

In the case of export-enhancing subsidies, the situations could roughly be compared with that 

of trade in goods. In the case of Mode 1 it will cover any benefit granted to service suppliers of 

a Member that increases its competitive edge giving them an advantage in the market. For 

example, among others, preferential interest rates, tax rebates, duty-free equipment, reduce or 

rate-free telecommunications to supply the service. Concerning Mode 2, any measure which 

grants benefits to domestic suppliers of a Member generating as a result of such measure “run 

away business” from another Member could be considered an export subsidy. For example, any 

program of governmental grants or aid conditioned on attracting consumers from other 

Members would fall in this category. For Mode 3, an export subsidy would by any measure 

which provides a benefit to service suppliers of a Member to establish abroad or once the 

supplier is established is established to support its operations in another Member’s territory. In 

the case of Mode 4 an export subsidy would include any measure, which provides a benefit to 

natural persons of a Member, temporarily supplying a service in other Members territory.  
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An import-displacement subsidy would be any measure granting benefits to service suppliers of 

a Member that impairs market entry, or business expansion, of service suppliers of other 

Members in that Member’s territory through any mode of delivery. For example railway 

transport is highly subsidized in many countries with rates of support varying between 15 and 

180 per cent of total value added. In the EU, the rate of support was around 40 per cent of value 

added. These subsidies could impair the entry into the market of bus transport for example, 

even if the subsidizing Member has adopted deep commitments to liberalize trade in bus 

transport services20. Import-displacement subsidies might have the same effect that other 

regulatory barriers to market entry of service suppliers of other Members. This is an area in 

which the distinction between subsidies and other regulatory measures can be blurred. 

However, the potentially adverse or overtly protectionist effects other of regulatory barriers 

could be dealt with more appropriately under GATS Articles VI (domestic regulation), VII 

(recognition) and VIII (monopolies and exclusive service providers), which address different 

circumstances than those that should be addressed under subsidy disciplines. 

 

Finally, an investment-diverting subsidy would be any measure, which grants a benefit affecting 

location decisions of service suppliers. This could be the more controversial category of 

subsidies to deal with, as it would impact on investment incentive policies and instruments that 

are widespread. Due to the nature of the incentives in place in CARICOM Member States this 

is an area that should receive careful attention during the negotiations, as proposed disciplines 

could run counter the national policy objectives. However, one of the major benefits that a 

Member, in particular a developing country Member, expects to receive from its commitments 

under the agreement is increasing foreign investment flows. That benefit can be impaired or 

annulled by the policies of other Members affecting the direction of investment flows in their 

own benefit21. 

  

 

                                                 
20. Information extracted from: Hoeckman, B and Primo Braga, C; Protection and Trade in Services, Policy 
Research Working Paper, World Bank, April 1997. 
21 For a discussion of investments incentives and their relation to trade in services refer to: Sauvé, P and 
Falconer Crawford; Questions and Answers on Trade, Investment and the WTO, Journal of World Trade, Vol 
31, No 4, August 1997. Also, Sauvé, P and Schwanen, D; Investment Rules for the Global Economy , C.D 
Howe Institute, Policy Study 28, 1996. 
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SECTION II 

 Towards a Subsidy Regime for Trade in Services 

 

This section analyses the main elements that a subsidy regime for trade in services should 

consider, discussing the applicability of the definitions and procedures of the Agreement on 

Subsidies and Countervailing Measures of the WTO to trade in services. It follows the debate 

undergoing in the WPGR, being the fora in which more in depth analysis of these issues has 

been undertaken. In this context the particularities of trade in services as relates to a subsidy 

regime are highlighted, attempting to advance some preliminary suggestion on how those could 

be incorporated in a future regime for the GATS. 

 

Article XV sets some basic principles, which should find concrete expression in the subsidy 

regime that should be adopted for the GATS through the negotiating process in the WPGR. 

Article XV recognizes that under “certain circumstances” subsidies might distort trade, and that 

the objective of the multilateral disciplines should be to avoid such effects. Therefore, a subsidy 

regime should incorporate the necessary enforceable provisions that would provide adequate 

guarantees to all Members, that in such “certain circumstances” no Members will distort trade 

in services through the granting of subsidies to its service suppliers. The objective of avoiding 

trade-distortive effects could suggest that the subsidy regime should place more emphasis on 

disciplines to control the behavior of Members ex ante , than on developing rules and 

procedures for ex post “remedial action” by Members affected by subsidizing policies and 

practices of other Members. In this case, the regime should favor the establishment of 

disciplines regarding the legitimacy of different type of measures, and adequate control or 

prohibition in their application. 

 

Article XV seems to be sufficiently clear in establishing that the disciplines to be developed 

should only be concerned with trade-distorting subsidies. The consequence of this is that only 

measures related to trade could be subjected to the subsidy disciplines. Those disciplines should 

not cover non-trade-related measures but only their incidental effects on trade, providing also 

procedures to be followed by a Member adversely affected. The definition of the boundaries of 

the regime could be very controversial since all government policies represent a cost or a loss 

of revenue and a benefit to the recipient. In practice, this would imply the identification of the 

wide variety of measures and policy instruments utilized by Governments to promote the 
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development of different service activities, or measures aimed at achieving different public 

policy objectives, and determining if they are or not trade-distorting. Therefore, in developing a 

subsidies regime for trade in services it will be crucial to define clear criteria which would 

determine which measure, or instrument, has trade trade-distorting effects and, therefore, 

should be subject to the rules and disciplines of the GATS22. In the previous section of this 

report, some preliminary ideas with respect to the possible distortive effect of subsidies has 

been advanced which could provide a basis for the determination of which measures are trade-

distortive or not. The subsidy regime in the GATS would benefit by the introduction of 

transparency disciplines providing for the notification of all measures of support granted by 

Members to their service suppliers.  

 

The notion of trade distortions as justification for disciplining government practices or for 

remedy action by Members goes far beyond of what is considered in the SCM Agreement for 

the case of trade in goods. Under the SCM Agreement, a Member might take remedial action in 

the case of injury to domestic industry, impairment or annulment of the benefits conferred 

under the agreement, and when confronting serious prejudice to its interests. The notion 

introduced in Article XV is much wider, and closer to the general notion of market disruption 

originally used in the case of safeguards. The wording utilized in Article XV gives a wide 

margin of liberty to Members to determine the circumstances under which remedial action 

would be allowed. For example, even the notion of serious injury to services suppliers of the 

Member could not be necessarily be a requirement for initiating action against subsidies 

provided to its service suppliers by other Member as far as the trade-distortive effect is 

demonstrated. However the introduction of clear criteria to justify the initiation of whatever 

procedure or remedy action is agreed for the subsidy regime in the GATS  would be convenient 

in order to provide predictability to trade in services. The circumstances considered in the SCM 

Agreement might provide a sound base in this regard. 

 

At the same time that Article XV calls for disciplines to avoid the trade-distorting effects of 

subsidies, it recognizes the legitimacy of subsidies “in relation to the development programmes 

of developing countries”. It provides that “negotiations should take into account the needs of 

                                                 
22 For example, a major vacuum in the Agreement on Agriculture of the WTO is the absence of clear criteria 
to determine which measures are non trade-distorting and therefore should be classified as a “green box” 
measures.  
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Members, particularly developing country Members, for flexibility in this area”. This should be 

understood in the sense that the regime should consider legitimate any measure, which could be 

defined as a subsidy according to whatever final general definition is incorporated in the 

GATS, but which does not have a demonstrated trade-distortive effect. This should be 

explicitly incorporated in the subsidy regime on the basis of the Members right to 

autonomously regulate services activities, recognized in the Preamble of GATS. Subsidy 

disciplines should not affect domestic regulation, and Members must maintain their ability to 

pursue and meet public policy objectives. This is important for the definition of the overall 

approach to the regime. Some Members and analysts are suggesting that a best approach might 

be to disciplining domestic regulation in general, incorporating the necessity, proportionality, 

and least trade-restrictive tests, rather than dealing with the fussy issue of subsidies on trade in 

services.  

 

It should be highlighted that Article XV does not provide any guidance with respect to the kind 

the mechanism that the future GATS subsidies regime should incorporate in order to avoid, or 

to remedy, the trade distorting effects of subsidies. Article XV only states that “the negotiations 

shall also address the appropriateness of countervailing procedures”, leaving for determination 

during the negotiations the type of action, if any, that will be available to Members affected by 

the subsidies granted by another Member.  

 

Another general issue that has to be considered is whether subsidy disciplines will be a general 

obligation applying to all measures, or whether they will apply only to those sectors and modes 

of delivery in which the Members have undertaken specific commitments. Article XV does not 

provide guidance in this regard. Subsidies disciplines should cover all measures independently 

of the specific commitments adopted by Members. If the objective is to avoid distortions in 

trade in services, disciplines on subsidies should be a general obligation. Specific commitments 

would not contribute significantly to addressing the problem of trade distortions. For example, 

National Treatment if committed by a Member in its national schedule, will mean that any 

subsidy it grants in its territory to that service has to be on a non-discriminatory basis between 

its service suppliers and service suppliers of other Members. However, this does not address to 

the basic problem of the effects of those subsidies on third countries. It would mean that both 

its service suppliers and service supplie rs of others Members established in its territory would 

be distorting trade affecting other Members.  
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The definition of a subsidy is an important issue because any meaningful disciplines imposed 

on a practice or measure, particularly disciplines providing for the possibility of remedial 

action, require that such practices be carefully defined. One important question related to the 

definition of a subsidy is whether a difference exists between a subsidy and other forms of 

government intervention. In the case of services, this is relevant with respect to “domestic 

regulation” in general, which de facto  can have effects equivalent to those of a subsidy. This 

has raised the question of whether some regulations should be addressed as subsidies, or 

whether the optimum way would be to impose disciplines on regulations per se, in the manner 

envisaged under some of the GATS provisions as Article VI. The real issue is one of finding a 

definition or at least identifying criteria, to establish a distinction in practice between subsidies 

and other forms of regulation. The definition should allow objective and predictable criteria for 

the classification of measures as subsidies, with elements with can be assessed in advance. If 

the criteria can only be assessed ex post, no predictable answer can be given beforehand on 

whether a given measure can be deemed to be a subsidy and subject to the disciplines.23  There 

seems to be consensus among WTO Members, and among most analysts, that the definition of 

subsidies incorporated in the Subsidies Agreement could be applied in the case of services, as it 

defines the measure itself, the nature of trade in services. Adopting a similar definition on a 

regime for trade in services would therefore not generate major complexities.                     

  

A similar definition of subsidies could be adopted for the GATS24. However, its major 

weakness, which is the determination, and measurement, of the actual benefits conferred to 

the service supplier, would remain. Another issue that should be analysed in the case of 

services is that in many cases there is cross-subsidisation between different segments of the 

market25. This does not imply any governmental transfer of funds, but has the same economic 

effects on trade. In the case of goods, if this practice results in lower export prices than 

domestic price, countries that are affected could take anti-dumping action. There is nothing 

foreseen in this respect for trade in services. In the absence of other disciplines in the GATS 

to address to this issue, it might be justifiable to introduce certain additional elements in the 

                                                 
23 Thorstensen, Vera; Comercial Defence Policy, Latin American Trade Network, 2000 
24 The definition of subsidy contained in the Agreement on subsidies is the one being currently used for all the 
empirical fact finding that is taking place in the WPGR. 



 
 

17

definition of subsidies for trade in services to allow Members to take action in these cases. 

Furthermore, as Sauvé points out, attention may also need to be given to situations where 

subsidies to producers of goods may have indirect or downstream effects on services trade.26 

Some services also are embodied in goods, therefore some subsidies affecting a supply of a 

service appear, or are treated, as subsidies on goods. This is another factor that needs to be 

taken into account when considering how to treat subsidies to trade in services. 

 

 Article XV of the GATS, as discussed supra, clearly establishes that the objective of a subsidy 

regime should be to avoid the trade-distortive effects of measures. This would necessarily 

require the introduction in the regime of clear criteria to identify those trade-distorting 

subsidies. The SCM Agreement has adopted a three-tier approach classifying subsidies in 

prohibited, actionable and non-actionable. Non-actionable are those that are non-specific and 

also those specific subsidies, which fulfil certain conditions and limitations set up in the 

Agreement. By definition it is understood that non-actionable subsidies have no trade effects. 

Export subsidies, as defined in Article 3 are prohibited. The actionable category, that might 

have trade effects, is defined by default to include all subsidies that are not prohibited or non-

actionable. There is no definition, or illustrative list of “actionable subsidies”. Those subsidies 

are identified by their effects, which have to be demonstrated through an investigation. 

 

The categorisation of subsidies on trade in services in line with the SCM would tend to 

introduce substantive rules about subsidies per se, and the use of criteria linking policy 

objectives with the different treatment to be accorded to subsidies. This would be the case of 

attempting to define non-actionable subsidies in the subsidy regime in the GATS. Some 

Members have suggested the idea of introducing a “green box” concept in services for 

allowable subsidies. There is a major problem in attempting to define, or to establish 

parameters of legitimacy of measures that would be considered non-actionable. To a large 

extent, this approach would imply defining criteria to classify domestic regulation involving 

the transfer of resources from the government to service suppliers, and perhaps also of other 

type of measure with equivalent effect. This would run counter to the unrestricted right of 

Members to regulate their services sectors as recognised in the GATS, opening a 

                                                                                                                                                     
25 This practice is widespread in the telecommunications sector, in which in many cases domestic fares 
subsidize long distance calls. 
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questionable avenue for the further expansion of the scope of Article VI. Setting criteria of 

legitimacy of regulation will encounter the problem of lack of empirical data on policies and 

instruments, and on their expected effect on trade.  

 

The right to regulate services activities has been consistently defended by developing 

countries in the negotiations. This right could be seriously compromised by attempts to define 

legitimate measures in relation to subsidies. Nevertheless, a major issue in the current debate 

is whether the subsidy regime in the GATS should emphasize disciplines to regulate the use 

of subsidies disciplining Members ex-ante, or whether it must rely basically on remedial 

action when a Member is affected by the subsidy policies of another Member. In the case of 

goods disciplines over time have been moving towards the alternative of disciplining the 

application of measures by Members. However, countervailing action still plays an import 

role. 

 

Another issue that would have to be determined is whether export subsidies would be 

prohibited as is the case of the SCM. The SCM Agreement, in Article 3 prohibits subsidies that 

are contingent, in law or in fact, whether solely or as one of several other conditions, upon 

export performance, and subsidies contingent, whether solely or as one of several other 

conditions, upon the use of domestic over imported goods. Conceptually, these conditions 

could apply to trade in services. However, the SCM assumes by definition that all export 

subsidies have adverse effects on trade, therefore they are prohibited. There is no need also to 

prove actual distortion of trade in order to prove export contingency. In the case of services 

the possible effects of subsidies on trade are not as straightforward as in the case of goods; 

neither is the determination of those cases in which in fact, not by law, the subsidy is 

contingent upon export performance. Furthermore, in case of prohibition, it would have to be 

decided if this step would come in effect immediately or whether measures would be phased-

out progressively, and, in that case, if the phasing-out would be an automatic or a negotiated 

process. The phasing-out of export subsidies will require of a valid inventory of all current 

measures and of levels of subsidisation. 
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Article XV recognises that in “certain circumstances” subsidies have trade-distortive effects. 

The outright prohibition of exports subsidies, or their phasing-out, will require that a very 

convincing case be made demonstrating that in all circumstances exports subsidies distort 

trade. Even in such a case treatment to be granted to developing countries should be carefully 

assessed. Export-enhancing subsidies can play an important role in the development of 

services sectors in developing countries, and in pursuing national policy objectives. 

Furthermore, the outright prohibition of this type of services can limit the possibilities open to 

these countries to benefit from the new the market opportunities provided by trade 

liberalization in developed countries. It might be the case that a initial push might be required 

to allow domestic services providers to venture in the international market. From the point of 

view of developing countries interests it seems to be more favourable to rely on the trade-

distorting effect, or injury test, rather that renouncing policy area altogether, in dealing with 

export subsidies. This is an area in which special and more favourable treatment should be 

introduced in favour of developing countries. The SCM contemplates some alternatives that 

could be adapted for the case of trade in services. For example, if export-subsidies are to be 

prohibited, developing countries with a certain level of GDP below a threshold should be 

exempted from such prohibition. Due to the foreseen problems of measurement de minimis 

provisions does not seem very feasible for the case of trade in services. 

 

Taking into consideration the above-mentioned issues, attempting to categorise subsidies as 

in the SCM might not be the best approach.  A preferred approach for the case of trade in 

services would be the establishment of clear identifiable criteria of what would constitute a 

trade-distortion produced by a measure taken by a Member, and falling under the agreed 

definition of a subsidy, and developing possible quantifiable indicators of the adverse effect 

of such measures on the other Member. The basic test then would be the determination of the 

existence of a subsidy and the casual link with the trade distortion. If the criteria of injury, 

impairment or nullification of benefits and serious prejudice are incorporated as the indicators 

of trade distortion for example, then the casual link between the subsidy with those effects 

should have to be demonstrated. Undoubtedly, any approach that is followed for trade in 

services will confront the same problem of the inadequate available data, and of the particular 

characteristics of services activities and their wide variety. Difficulties are likely to arise in 
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identifying subsidy practices, measuring the magnitude of subsidization, assessing the 

impact on domestic producers and in trade in general, and designing appropriate remedies. 

Many of the provisions of the SCM would not be therefore easily transferable to trade in 

services. As and example we can mention the presumption of serious prejudice when 

subsidies are above the benchmark of five percent of the price. In many services it would be 

difficult even to determine the actual price due to the customized nature of many transactions. 

Therefore, a gradual approach might be advisable in developing rules and disciplines for 

subsidies on trade in services. Some basic disciplines can be put into effect, and those 

reviewed and expanded over time. The evolution of disciplines on subsidies on trade in goods 

shows the complexity involved in such a task27.  

 

The main concern of Members with respect to subsidies practices of other Members is with 

respect to the injury that those practices can cause to the domestic services industry. This 

concern ranks high above serious prejudice, or impairment or annulment of benefits as can be 

deduced from the application of the SCM Agreement. The introduction of serious injury as a 

circumstance in which countries can take remedial action is perhaps the more complex task in 

developing a subsidy regime in the GATS. Besides the data problems that make measurement 

highly questionable, this issue brings two basic concepts into focus: like service and the 

definition of domestic industry, that introduce additional complexities.   

 

Article 15.1 of the SCM Agreement establishes that determination of injury shall be based on 

positive evidence and involve an objective examination of both (a) the volume of the 

subsidized imports and the effect of the subsidized imports on prices in the domestic market 

for like products and (b) the consequent impact of these imports on the domestic producers of 

                                                 
27 Article VI of the GATT 1948 allowed for the imposition of countervailing duties to offset subsidies 
bestowed directly or indirectly upon the manufacture or export of any product. The definition of the 
legitimacy of the subsidies and what kind of subsidies were countervailable was not satisfactory drafted. In 
1955 Members agreed to limit export subsidies to certain primary products, not covering developing 
countries. In 1960 the GATT formed a Committee to examine the question and draft a list of countervailable 
subsidies. The need to further develop disciplines on subsidies brought this issue to the Tokyo Round in 
which the Code was adopted. Only 24 Members were signatories of the Code. The Tokyo Round Agreement 
on Interpretation and Application of Articles VI, XVI and XXIII fused and elaborated the substantive rules on 
subsidies and countervailing action into a single Agreement, and developed procedural rules relating to the 
conduct of countervailing investigations. Finally during the Uruguay Round the Agreement on Subsidies and 
countervailing Measures was agreed, binding all WTO Members and expanding and clarifying the subsidies 
disciplines. 
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such products. At the same time, Article 16.1 defines the term "domestic industry" as 

referring as a whole to the domestic producers of the “like products” or to those whose 

collective output of the products constitutes a major proportion of the total domestic 

production of those products.28  These provisions are very similar to those in the Agreement 

on Safeguards, and efforts to transfer them to the case of trade in services, introduce similar 

complexities. This issue has been discussed in another report, and will not be dealt with in the 

present report.29 

 

SECTION III 

 The Options on Remedy Action 

 

One of the more contentious issues in the current debate around a subsidy regime for the 

GATS is the definition of the actions that Members would be allowed when affected by the 

trade-distortions produced by subsidization practices of other Members. In the area of 

goods, the ASCM provides for dispute settlement under the provisions of the Dispute 

Settlement Understanding (DSU) and countervailing action. Either of these remedies may 

be invoked in the case of prohibited and actionable subsidies, but non-actionable subsidies 

are neither subject to challenge under the DSU nor countervailable30. Where serious 

prejudice is alleged and the matter cannot be resolved through consultations, a dispute 

settlement panel may be established. The ASCM also provides for recourse to the DSU in 

the case of adverse effects in the form of nullification or impairment of benefits accruing 

under GATT 1994. 

                                                 
28 Except that when producers are related to the exporters or importers or are themselves importers of the 
allegedly subsidized product or a like product from other countries, the term "domestic industry" may be 
interpreted as referring to the rest of the producers. 
 
29 Abugattas Luis, Safeguards in Agreements to Liberalize Trade in Services: Issues for consideration of 
CARICOM Member States in the WTO, the FTAA and in the Application of Article 47 of the Revised Treaty 
of Chaguaramas, Report Prepared for the CARICOM-RNM.  May 2001  
 
30 However, if non-actionable specific subsidy programs result in serious adverse effects to the domestic 
industry of a Member, such as to cause damage which would be difficult to repair, Article 9 of the ASCM 
provides for consultations between Members and remedies authorised by the Committee on Subsidies and 
Countervailing Measures. 
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Countervailing action can only be taken in the case of injury to domestic industry caused by 

subsidized imports. Countervailing duties can only be levied following a detailed 

investigation of the facts of the case followed according to the provisions of Part V of the 

SCM Agreement. The investigation must demonstrate the existence of a subsidy and 

calculation of its value, together with evidence of actual or threatened injury to a domestic 

industry, and the establishment of a causal link between subsidized imports and injury to 

domestic industry. The procedural and information requirements for countervailing duty 

investigations have become increasingly complex and detailed over the years, reflecting a 

perceived need to avoid, as far as possible, the misuse of this anti-subsidy remedy as a 

means of disguised protection. The information requirements for countervailing 

investigations in trade in services are likely to prove difficult to meet.  

The subsidy regime in the GATS could follow the same dual approach to rule-making as 

that considered in the SCM Agreement. The concrete application would depend, however, 

on the definition of the circumstances under which a Member may have recourse to remedy 

action, i.e what would be understood as the trade-distortions generated by subsidies. 

Consultations, and the ex post recourse to the DSB when a Member is affected by the trade-

distortions generated by other Members through its subsidizing policy seems the more 

feasible approach to be introduced in the GATS. There does not seem to be major 

complexities in this regard, and the rules and procedures of the SCM could be adapted. 

However, specific benchmarks for initiating actions, as in the case of serious prejudice in 

the SCM, would probably not be feasible in most of the cases31. It seems that a case by case 

approach will be preferable, at least until more experience is developed in the application of 

the rules and procedures. 

Some analysts have pointed out, that the consideration of a countervailing mechanism might 

appear undesirable from both a policy and conceptual viewpoint. It has to be recognised that an 

investigation mirroring Part V of the SCM Agreement for the case of trade in services would 

impose difficulties almost impossible to solve at present. However, a simplified procedure 

might be developed on that basis, providing some guidance with respect to the type of evidence 

                                                 
31 According to Sauvé, the serious prejudice provision in the SCM Agreement does contain specific tests of 
total ad valorem subsidisation that might be relevant in a service context. In particular the SCM Agreement 
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that should be presented to demonstrate the existence of a subsidy as defined, injury, and the 

casual link between the subsidy an injury. This is the area of a subsidy regime that will benefit 

the most from accumulated experience. The fact is that a subsidy regime, which will not 

provide prompt remedy from injury, or treatment of injury, to domestic services suppliers, 

would not greatly benefit developing countries. Nevertheless, the feasibility of introducing 

countervailing actions for the case of subsidies in services requires much further analytical 

work at sectoral and mode specific level. Another option could be to leave the definition of 

rules and procedures for countervailing action for a second stage. Experience gained in the 

DSB could provide the required insight for progressively developing rules and procedures in 

this respect. 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                                                                                                                     
provides that serious prejudice is deemed to exist when the overall rate of subsidisation exceeds a threshold of 
the total funds invested in a new start-up operation. This could be relevant 
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