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1. Introduction 
1. There are diverse business realities between most CARICOM member states and Canada. The 2008 “Doing Business” 
database ranks Canada as the 7th (out of 178 economies) best business location in the world, while the best ranked CARICOM 
business destination is St. Lucia, ranked at 34th. However, there were various instances where CARICOM member states 
outperformed the Canadian economy and provide a better business location in some respects.  
 
2. St. Kitts and Nevis, Belize and St. Vincent & the Grenadines are viewed as better destinations for dealing with 
business licenses than Canada. Additionally, Suriname has a lower tax burden and more transparent tax system than Canada, 
and St. Kitts & Nevis has a more efficient border system (i.e. customs and other border agencies) than Canada. Additionally, 
Canada outranks CARICOM in issues such as starting a business and getting credit, and these pull factors could entice more 
regional firms to offshore to Canada. Therefore, CARICOM can build on these pull factors for business process outsourcing 
(BPO) and other forms of linkages with Canada, as well as encouraging capital exports from the region, through an 
appropriately business centric Investment chapter to the agreement. Whilst not insinuating that an Investment chapter will on 
its own, yield greater development benefits from cross-border investment activities, there is no denying that this is one of the 
ingredients for such a result, and as such should be treated as a critical development enhancing feature of these negotiations. 
 
3. Additionally, with the Canadian side signaling a willingness to explore cooperation text with the region, proposals can 
be fielded on mechanisms which can be regional in nature to help improve the investment climate (examples include the single 
company registration, as well as mechanisms to promote outsourcing to CARICOM). 
 
4. The Canadian officials have indicated that they will negotiate investment provisions based on a modification of their 
2004 Model Foreign Investment Protection Agreement (FIPA), whilst CARICOM’s approach will have to be informed by 
investment provisions in previous trade agreements, existing Bilateral Investment Treaties (BITs) and on its approval, a 
CARICOM Investment Code1. 
 
 
2. CARICOM Investment framework 
5. Notwithstanding the attempts at a regional framework, practical experience has shown that 15 varying business 
regimes exist. Additionally, the Bahamas and Haiti are not members of the CARICOM Single Market and economy (CSME) 
process and as such are not bound to provide regional investment with national treatment or any other treatment meted out 
from the provisions of the agreement. 
 
6. All members through the implementation of various acts have indicated their desire to attract foreign investment. 
Among these incentives are tax holidays, direct tax incentives, concessions and custom duty exemptions.  Initially, the 1974 
Fiscal Incentives Act was to be the regional benchmark for Investment Policy and treatment. However, the act reflected an 
“incentives-centric” approach to Investment Policy without some of the creative proposals now being recommended including 
timelines for business approvals, and cross region company registration. However there are varying standards of treatment for 
investment across the region especially. Suriname has in 2001, introduced its own Investment Law, whilst Haiti its own 
Investment Code which was not based on any regional standards such as the 1974 Incentive Act. At the other extreme, 
Guyana and Jamaica for example, have no single Investment Law and the Investment framework is scattered across various 
legislations ranging from the Companies Act to the Income Tax Act. No CARICOM country screens Investment. 

                                                 
1 The CIC is the legal document that will govern the entry of extra-regional FDI flows into CARICOM, as well as the cross border movement of Intra-regional 

FDI. This document is before heads of Government for their approval. 
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7. Establishment, Services and Capital Movement Policies are contained in Chapter 3 of the revised treaty of 
Chaguaramas and include: 
 

 National treatment for national investors from other member states by abolishing all restrictions on their right of 
establishment and ownership, provision of services, movement of capital and payment for goods and services; 

 A commitment not to introduce new such restrictions on national investors of other member states; 
 Termination of all distortions with similar effects on intra-area investment flows, such as multiple registration 

requirements to start a business in more than one member state; 
 Removal of discriminatory restrictions on banking, insurance and other financial services by nationals of other member 

states. 
 
8. However, these provisions are exclusively for CARICOM companies as defined in article 32 para 5 (c ) of the revised 
CARICOM treaty which states: 

 
“a company or other legal entity is: 

(i) substantially owned if more than 50 per cent of the equity interest therein is beneficially owned by nationals 
mentioned in subparagraph(a) (i) or (ii) of this paragraph; 
(ii) effectively controlled if nationals mentioned in sub-paragraph (a) of this paragraph have the power to name a 
majority of its directors or otherwise legally to direct its actions.” 

 

9. Therefore, it is not an automatic process for a Canadian enterprise who invests in any CARICOM territory to be treated 
as a CARICOM company of legal entity, as they will have to pass the standard set out in Article 32 of the CARICOM treaty. 

16. Chapter Three of the Revised Treaty of Chaguaramas requires CARICOM members to refrain from introducing new 
restrictions in their territories on the right of establishment of nationals of other member states and to remove existing 
restrictions on the right of establishment in accordance with a programme to be established by the Council for Trade and 
Development (COTED).   

10. The Chapter contains similar obligations to refrain from introducing new restrictions and to remove existing restrictions 
with regard to trade in services and the movement of capital and current transactions.  These obligations are qualified by 
certain exceptions and safeguards, including with respect to activities that involve the exercise of governmental authority, 
monopolies, and balance-of-payments problems.  CARICOM members notified existing restrictions in 2000 and in February 
2002 agreed on a programme for the removal of these restrictions at the latest by December 20052.   

11. However, the CSME does not currently provide for investment protection as there is no compensation coverage 
against expropriation. These provisions are contained in the proposed CARICOM Investment Code which has not yet been 
finalized amongst the member states.  
 
3. Canada’s Investment Framework 
12. According to the World Trade Organisation’s(WTO) latest Trade Policy review, although Canada is among the OECD 
countries that have liberalized foreign investment significantly since 1998, it also belongs to the group with the highest levels of 
overall restrictiveness to FDI, as measured by the OECD's FDI regulatory restrictiveness index. The Investment Canada Act 
governs the establishment of new foreign businesses and the acquisition of control of Canadian businesses.  There are also 
federal and provincial statutes that govern investment in particular sectors. 
 

                                                 
2 In the case of Suriname, the following measures relating to foreign investment are covered by the programme: 

• Requirement for prior approval of the Council of Ministers to receive land that is in the State domain.  
• Requirement that foreigners obtain authorization from the Foreign Exchange Commission to buy and sell immovable property.  
• The granting of business licences under conditions specified by the Minister of Trade and Industry.  
• Requirement that non-residents obtain permission from the Foreign Exchange Commission before they can establish a company. 
• Legal monopoly in telecommunications.  
• Nationality and residency requirements in the forestry sector. 
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13. The report states that foreign investment to establish a new business in Canada, or to acquire control of an existing 
one, is subject to notification, unless the acquisition is subject to review. Notifications must be filed no later than 30 days after 
the investment takes place.  They must be submitted to Industry Canada, except for investments in cultural businesses, in 
which case notifications must be sent to Canadian Heritage.3  Industry Canada received an average of 386 notifications 
annually between 2003 and 2005;  Canadian Heritage received an annual average of 35 during the same period. 
 
14. In general, foreign investment is not subject to review.  For 2006, only direct acquisitions by investors from WTO 
Members of existing businesses in excess of Can$265 million are subject to review. For non-WTO investors, the threshold is 
Can$5 million, unless the existing business is controlled by a WTO-Member investor, in which case the higher threshold 
applies. The Can$5 million threshold also applies to direct acquisitions in uranium production, transportation services, financial 
services, and cultural businesses, irrespective of the origin of the investor.4  Indirect acquisitions by investors from WTO 
Members are not reviewable, except for those in transportation services, financial services, and cultural businesses exceeding 
Can$50 million.5  However, if the assets in Canada of the business being acquired indirectly are 50% or more of the total global 
assets of the business, the review threshold for indirect acquisitions is reduced to Can$5 million.   
 
15. Industry Canada reviewed 25 acquisitions per year on average between 2003 and 2005;  none was denied. Canadian 
Heritage reviewed an annual average of 13 during the same period;  one was denied. The Canadian authorities indicate that all 
investment-related information obtained in the course of the administration of the Investment Canada Act is privileged and 
cannot be disclosed by officers or employees of the Crown. 
 
16. Investments in certain cultural sectors that fall below the review thresholds may nonetheless be reviewed if the 
Governor-in-Council considers that a review would be in the "public interest" and issues an Order-in-Council to that effect on 
the recommendation of the Minister of Canadian Heritage. The investor concerned must be informed that a review will take 
place within 21 days of the notification.  The cultural sectors subject to this provision are listed in Schedule IV of the Investment 
Canada Regulations. 
 
17. As a general rule, for investments subject to review, a foreign investor may not acquire control of an existing business 
unless the Minister of Industry or the Minister of Canadian Heritage (for investments in cultural businesses) is satisfied that "the 
investment is likely to be of net benefit to Canada". Under the Investment Canada Act, a reviewable investment is deemed 
approved if the Minister does not notify the investor about the outcome of the review within 45 days of receiving a completed 
application. The Minister may extend this period by an additional 30 days, provided that the investor is notified in advance of 
the expiry of the initial period.  Further extensions are permitted with the agreement of the investor.  The average completion 
period for a review is 43 days for Industry Canada and 75 days for Canadian Heritage. 
 
18. The Investment Canada Act specifies the factors that must be taken into account in assessing the "net benefit" 
criterion. These include the investment's effect on:  economic activity, employment, resource processing, exports, the use of 
Canadian products, productivity, efficiency, technological development, product innovation and variety, and competition.  They 
also comprise the investment's compatibility with national industrial, economic, and, where applicable, cultural policies, and 
"the degree and significance" of participation by Canadians in the business resulting from the investment. 
 
19. Several statutes and policy guidelines limit foreign ownership in specific sectors, including energy, broadcasting, film, 
transport, and telecommunications. 
 
Table 1: Selected foreign ownership restrictions by sector, 2006 

Sector Level of government (legal base) Limitation 
Fishing Federal (Fisheries Act) Only Canadians or Canadian-controlled corporations are permitted to obtain fishing licences.  

                                                 
3 The term "cultural business" covers publication, distribution, and sale of books, magazines, periodicals, newspapers, and music;  and production, distribution, sales, and 
exhibition of film, video recordings, and audio and video music recordings.  Section 14.1(5), Investment Canada Act. 
4 Section 14.1(5), Investment Canada Act.  "Transportation services" are defined in section 2.2 of the Regulations as "a Canadian business directly or indirectly engaged 
in the carriage of passengers or goods from one place to another by any means, including, without limiting the generality of the foregoing, carriage by air, by rail, by 
water, by land and by pipeline." 
5 Under the Investment Canada Act, an indirect acquisition is a transaction that involves the acquisition of the shares of a company incorporated outside Canada that 
owns subsidiaries in Canada. 
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Sector Level of government (legal base) Limitation 
Canadian fish-processing companies that have more than 49% foreign ownership are not permitted to 
hold commercial fishing licences. 

Mining Federal (Non Resident Ownership 
Policy in the Uranium Mining Sector) 

Foreign ownership of a uranium mining property is limited to 49%;  it may be higher if the property is 
controlled by Canadians (this restriction applies at the production stage, and not at the exploration and 
development stages). 

Air transport Federal (Canada Transportation Act) Foreign ownership of an airline is limited to 25%. 
Book publishing and 
distribution 

Federal (Investment Canada Act and 
supplementary policy guidelines) 

Foreign investment in new businesses is limited to Canadian-controlled joint ventures. 
Foreign acquisition of existing Canadian-controlled businesses is allowed only if: 
(a) the business is in clear financial distress;  and 
(b) Canadians have had full and fair opportunity to  purchase. 

Periodical publishing Federal (Investment Canada Act and 
supplementary policy guidelines) 

Foreign acquisitions of Canadian-owned and Canadian-controlled periodical publishing businesses are 
not permitted.  Foreign investments in the periodical publishing sector, including investments to 
establish or, directly or indirectly, acquire foreign businesses to produce and sell periodicals in Canada 
and to access the Canadian advertising services market are allowed if a commitment to the production 
of majority Canadian editorial content is taken. 

Broadcasting Federal (Broadcasting Act,  Direction 
to the CRTC (Ineligibility of Non-
Canadians)) 

Foreign ownership of a broadcasting programming and distribution undertaking is limited to 20% of 
voting shares (maximum 33.3% in the case of a parent corporation). 

Film distribution Federal (Investment Canada Act and 
supplementary policy guidelines) 

Foreign acquisition of a Canadian-controlled distributor is not allowed.  Foreign investment in new 
distribution businesses is permissible only for importation and distribution of proprietary products (the 
importer owns world rights or is a major investor).  Direct or indirect acquisition of foreign distribution 
businesses in Canada by foreign-owned companies is permissible only if the investor undertakes to 
reinvest a portion of its Canadian earnings "in accordance with national and cultural policies". 

Telecommunications Federal (Telecommunications Act) Foreign ownership of Canadian common carriers is limited to 20% direct, and 331/3 % indirect (46.7% 
combined direct and indirect).  There are no restrictions on foreign ownership of non-voting shares.  

 
Source: WTO Trade Policy review, Canada. 

20. Several provinces and the Yukon regulate the ownership of land by foreigners, primarily with respect to non-urban 
agricultural and recreational land. According to the Canadian authorities, exemptions to provincial regulations on foreign 
ownership of land are routine.  Provincial and federal governments may impose limitations on foreign participation in 
privatization.  Under the Canada Business Corporations Act, "constraints" may be placed on the issue, transfer, and ownership 
of shares in federally incorporated corporations to allow such corporations to meet Canadian ownership requirements in 
sectors where these requirements are a condition to operate or to receive benefits. Some federal and provincial measures 
relating to energy may also affect foreign investment. 
 
21. In October 2002, Canada notified under the WTO Agreement on Trade-Related Investment Measures the websites 
containing publications produced by the federal, provincial, and territorial governments "in which TRIMs may be found". 
 
22. Under the GATS, Canada made extensive commitments regarding the supply of services through commercial 
presence.  Additionally, Canada is a party to the OECD Code of Liberalization of Capital Movements and the OECD National 
Treatment Instrument.6 
 
23. There are 22 bilateral investment agreements in force between Canada and other countries.  The majority are based 
on the investment chapter of the NAFTA and share the following features:  a broad definition of covered investments; national 
and MFN treatment obligations with regard to the pre- and post-establishment phases; standards of treatment and protection;  
rules concerning expropriation and compensation payable;  free transfer of funds;  and dispute settlement between investors 
and the host State through international arbitration.  An agreement with Peru has been signed and, according to the authorities, 
is expected to be ratified soon.  Agreements with El Salvador and South Africa were signed but were never ratified.  Canada is 
negotiating investment agreements with China and India. 
 

Table 2: Bilateral investment agreements, 2006 
Agreements based on OECD model 

Country Entry into force Country Entry into force 
Poland 22.11.1990 Russia 27.06.1991 

                                                 
6 The Code of Liberalization contains legally binding obligations regarding the liberalization of specified capital movements, including foreign direct investment, subject to 
certain exceptions and country-specific reservations.  The National Treatment Instrument contains a legally non-binding commitment to accord national treatment to 
foreign-owned or controlled firms in the post-establishment phase. 
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Argentina 29.04.1993 Hungary 21.11.1993 
Czech Republic 09.03.1992 Slovakia 09.03.1992 

Agreements based on NAFTA 
Ukraine 24.07.1995 Latvia 27.07.1995 
Philippines 13.11.1996 Trinidad and Tobago 08.07.1996 
Barbados 17.01.1997 Ecuador 06.06.1997 
Venezuela 28.01.1998 Panama 13.02.1998 
Egypt 03.11.1997 Thailand 24.09.1998 
Armenia 29.03.1999 Uruguay 02.06.1999 
Lebanon 19.06.1999 Costa Rica 29.09.1999 
Croatia 30.01.2001 Romania 11.02.1997 

Source: DFAIT online information, "Listing of Canada's existing FIPAs".  Viewed at:  http://www.international.gc.ca/tna- nac/fipa_list-en.asp. 
 

24. The NAFTA and the free-trade agreement with Chile contain separate chapters on foreign investment.  The free-trade 
agreements with Costa Rica and Israel do not cover investment. 
 
25. Canada is a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, which entered 
into force in Canada in 1986 and the International Centre for the Settlement of Investment Disputes (ICSID) as of December 
2006, even though it appears that not all provinces have passed ratifying legislation. 
 
4. Alternative Approaches to the Investment Chapter  
4.1 2004 Model FIPA 
26. The 2004 Model Foreign Investment Protection Agreement (FIPA) represents the second significant overhaul of 
Canada's template since the country began to negotiate bilateral investment agreements in the late 1980s. The table below 
summarizes the provisions of the 2004 Model FIPA and compares these provisions to CARICOM Free trade agreements and 
the proposed Caricom Investment Code (CIC). 
  
27. The CIC however goes beyond the traditional BIT/FIPA to introduce some stellar investment promotion provisions 
which are not in any existing BITS for member states, any FTA Investment Chapters or in the Model FIPA. These provisions 
are classified as Promotion and facilitation provisions and included in section 3 of the CIC. They include provisions for 
expediting investment approvals(i.e. investment approvals, relevant permits and licences, except environmental impact 
assessments and detailed scrutiny documents, are to be processed within 12 weeks), committing National and regional 
Investment promotion agencies to standards of practice (and to conducting due diligence on investors) and cross border 
registration (i.e. having company registration in one member state recognized in another member state). 
 
28. Additionally, the CIC contains provisions that informed the crafting of the EPA investment chapter which includes 
obliging investors to disclose information to the state (that does not prejudice their operation) and allows the state to adopt 
measures to encourage investors to operate in a corporate socially responsible manner. 
 
29. If the CIC is approved, then it will automatically become the new negotiating template for the region. 

 
4.2 The Canada-Peru BIT 
30. This agreement was signed in 2006 between the parties and probably mirrors the 2004 model FIPA most closely out of 
all the Canadian IIAs. However, there were some areas where Peru and Canada deviated from the 2004 Model FIPA.  
 
31. The Peru BIT contained a legal stability agreement which is not contained in the Model FIPA. This essentially allows 
for an agreement to accord certain benefits including a commitment to maintain the existing tax regime during a specified time.  
 
32. Interestingly, the Peru BIT relaxed the financial services exception to MFN treatment which is contained in the Model 
FIPA. There is also an explanatory clause in article 2 of the Peru BIT which explicitly situates the temporal scope of the BIT as 
not having any effect on measures that existed before the entry into force of the agreement. 
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33. The Peru BIT also relaxed some of the taxation measures in the Model FIPA. The provision requirement that a claim 
by the investor that a tax measure is in breach of an agreement between the central government authorities and the investor 
shall be considered a breach of this agreement unless the taxation authorities, no later than six months after being notified by 
the investor, jointly determine that the measure does not contravene such agreement (article 16 paragraph 3 model FIPA) was 
removed. Additionally, the requirement that an investor may submit a taxation related claim only if the taxation authorities of the 
parties fail to reach the joint determination that the measure does not contravene the agreement was also removed (Article 16 
paragraph 5 Model FIPA). The reference to the tax authorities in article 16 paragraph 7 of the model FIPA was also removed. 
 
34. The Peru BIT also introduced the legal stability agreement (LSA) clause into the dispute settlement mechanism by 
allowing an investor to submit a taxation claim to the I-S mechanism where a party breaches a LSA except where the LSA 
entered into force prior to the entry into force of this agreement or the tax authorities agree that the measure does not 
contravene the LSA. 
 
35. The Peru BIT also revised the I-S limitations clause for financial institutions (article 21 of the Model FIPA) by allowing 
financial institutions to file claims on the grounds of health, safety and environmental concerns. There are also some flexibilities 
in the areas of claims that the investor can claim on its own behalf, and on behalf of an enterprise. 
 
4.3 Investment Provisions in the Canada-Chile Agreement  
36. This agreement was signed February 6, 1997. section 3 of the chapter defines investment based on the enterprise 
definition employed in the 2004 Model FIPA. This agreement does not contain the monopoly/state enterprise provisions of the 
Model FIPA. This chapter includes an energy regulatory measures provision that commits the parties to ensuring that energy 
regulatory measures do not disrupt the contractual obligations under this treaty to the maximum extent possible. This is not in 
the Model FIPA.  
 
37. The investment chapter (Chapter G) was subsequently clarified with an interpretative note on October 2002 to address 
issues of access to documents from disputes and minimum standard of treatment. 
 
4.4 Investment Provisions in the Canada-Costa Rica Agreement 
38. This agreement entered into force November 1, 2002. The parties referred to the existing BIT they signed prior to the 
FTA. The BIT contains an asset based definition of investment (article 1) which differs from the enterprise based definition now 
proposed in the 2004 model FIPA. Admission and promotion are contained in article 2 with provisions for “designated 
agencies” to consult within 6 months of the entry into force of the agreement on the most effective way to promote investments 
in their territories. This provision has since been removed from the 2004 Model FIPA. NT and MFN treatment are contained in 
article 3 of the chapter with exceptions in annex generally mirroring the exceptions in the 2004 model FIPA.  
 
39. Fair and equitable treatment is contained in article 4 of the chapter. Entry and stay of foreigners is contained in article 6 
of the chapter. PR prohibitions are contained in article 7 through basically referring to the WTO TRIMS requirements. 
Transparency provisions (article 9) basically commit the parties to publish laws, judgements, administrative practices and 
procedures regarding investments. Compensation for losses (article10) and expropriation and compensation (article 11) are 
also included in the chapter along with transfer provisions (article 12). The dispute settlement provisions (articles 12 and 13) 
differ from the exhaustive provisions in the 2004 Model FIPA 
 
5 CARICOM Member States BITs with Canada7 
 
5.1 The Canada-Trinidad  BIT 
40. This BIT was signed on September 11, 1995 and is still in force. Interesting features of the agreement include the use 
of an asset based definition of investment (article 1), which basically covers all investment vehicles except for real estate or 
other property, tangible or intangible, not acquired in the expectation or used for the purpose of economic benefit or other 
business purposes. This varies from the enterprise based definition of Investment now employed in the 2004 Canadian Model 

                                                 
7 The annex at the end of the paper provides the hyperlinks to most BITs which Caricom member states have signed as well as Investment 
provisions in free trade agreements. 
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FIPA. The enterprise based definition in the Model FIPA does not provide BIT coverage to debt security of a state enterprise, 
certain loans8, speculative real estate transactions, money that arise solely from commercial contracts for the sale of goods or 
services by a national or enterprise in the territory of a party to an enterprise in the territory of the other party; and extension of 
credit in connection with a commercial transaction, such as trade financing. 
 
41. The definition of investor is an area where there is divergence from the 2004 Model FIPA. In the Trinidad-Canada BIT, 
Investors are defined in Article 1 (definitions) as any natural person or enterprise incorporated or duly constituted in accordance 
with applicable laws who makes the investment. Whilst Article 1 of the 2004 Model FIPA proposes a definition of investor that 
includes Canada or a state enterprise of Canada, or a national or an enterprise of Canada. Therefore, the distinction is made to 
explicitly include Canadian state enterprises. It could be argued that the 2004 Model BIT proposal is more liberal in its definition 
of an investor than the Trinidad BIT. 
 
42. The 2004 Model FIPA does not contain a provision in the Trinidad BIT, Article 2 (establishment, acquisition and 
protection of investment) para 1, which binds the parties to creating a favourable investment climate, which it could be argued 
is in essence a null provision. The Model FIPA contains provisions for fair and equitable treatment and full protection and 
security as in the Trinidad BIT. 
 
43. The provisions of the Trinidad BIT article 2 paras 3 and 4 have been removed from the 2004 Model BIT. It can be 
argued that these provisions essentially allow for a bypass of the Investment Canada Act provisions for screening and 
registering of foreign investment, and allow for establishment of new business enterprises or the acquisition of existing 
business enterprises or a share of such enterprises and gives recourse to the Investor to state dispute settlement mechanism 
in article 13 of the agreement. 

44. The most favoured nation (MFN) provision in the Trinidad-Canada BIT (article 3) referred specifically to treatment after 
establishment whilst the 2004 model FIPA is not explicit on post establishment. The MFN article in the Trinidad BIT also listed 
exceptions to MFN treatment which included customs unions/free trade areas/customs unions; GATT and GATS obligations; 
aviation; telecommunications transport networks; telecommunications transport services; fisheries; maritime matters (including 
salvage); and financial services. Annex 3 of the 2004 Model FIPA contains exceptions to MFN for free trade areas or customs 
unions; aviation; fisheries; maritime matters (including salvage) and donor aid. Interestingly, the telecommunications 
reservation in the Trinidad BIT was dropped in the 2004 Model FIPA, a seemingly more liberal move on Canada’s part. It must 
be noted that telecommunications should be addressed in a chapter by itself in the agreement. It should be noted that the 2004 
Model FIPA does not address MFN treatment on returns from Investments. 

45. The national treatment (NT) provision in the Trinidad-Canada BIT (article 4) is significantly different to the 2004 Model 
FIPA NT provision (article 3). In the BIT NT provision, there are explicit exceptions for existing non-conforming measures in the 
contracting parties. In other words, the NT provision only prohibits the imposition of new non-conforming measures, hence 
investors can be discriminated against using measures in force prior to the BIT. Additionally, the NT exception applies to 
disposal or acquisition of state enterprises/governmental entities, nationality requirements and limitations on equity interests. 
Additionally, in the annex to the BIT, NT exceptions were listed for in Canada’s case, social services (i.e. law enforcement etc); 
income security/insurance; services in any other sector; government securities as described in SIC 8152; residency 
requirements for ownership of oceanfront land; measures implementing the Northwest territories and the Yukon Oil and Gas 
accords. In Trinidad’s case, NT exceptions were listed for civil aviation; real property; customs brokers; gambling betting and 
lotteries. The 2004 Model FIPA contains similar exceptions to NT provisions. 

46. The senior management/entry of personnel provisions (article 5) of the Trinidad BIT are basically contained in article 6 
of the 2004 model FIPA restricting nationality restrictions on senior management positions and board composition, and allowing 
temporary entry for aliens employed by an enterprise who seek to render services to an investment or subsidiary or affiliate in a 
capacity that is managerial or executive. However, the 2004 Model FIPA goes a bit further by also allowing temporary entry for 
persons with specialized knowledge.  

                                                 
8 Loans to state enterprises; corporate loans with less than three years original maturity; and loans or debt security issued by a financial institution 
that is not treated as regulatory capital by the party in whose territory the financial institution is located. 
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47. The performance requirement(PR)  prohibitions in the Trinidad BIT(article 5) are contained in article 7 of the 2004 
Model FIPA. Two distinctions are identified in the 2004 model FIPA which further restrict the use of PRs and specifically refer to 
actionable PRs for restricting sales of goods or services based on the volume or value of exports or foreign exchange earnings; 
and to supply exclusively the goods or services it provides to a specific regional market or to the world market. The traditional 
PR restrictions (i.e. export requirements, local content requirements, technology transfer) are contained. Additionally, the 2004 
Model FIPA contains a requirement that no “advantage”, which technically can include incentives, should be conditioned on 
any of the identified PRs including export requirements, technology transfer etc. 

48. Article 6 of the Trinidad BIT allows for the parties to derogate from the MFN and NT provisions based on measures 
consistent with the intellectual property provisions of the GATT 1994. The article also allowed for expropriation to not apply to 
the issuance of compulsory Intellectual property rights (IPR) licences as long as that issuance is in conformity to the 1994 
GATT. This article also provided exceptions for government procurement/state enterprises; rights to the aboriginal peoples of 
Canada; and foreign aid from the entry and establishment, MFN, NT and temporary entry provisions of the BIT. Additionally, 
this provision excludes cultural industries from the provisions of the BIT entirely. These provisions are carried over into the 
2004 Model FIPA except for the “aboriginal people” exception. 

49. Compensation provisions are contained in article 7 of the Trinidad-Canada BIT and are essentially covered by article 
12 of the 2004 Model FIPA. The only major distinction is the non coverage of certain subsidies or grants in the 2004 model 
FIPA. 

50. Expropriation provisions are contained in article 8 of the Trinidad-Canada BIT and article 13 of the 2004 Model FIPA. It 
is again made clear in the 2004 model FIPA that this provision does not apply to compulsory licences granted in relation to IPR, 
or to the revocation, limitation or creation of IPRs, to the extent that it is Trade Related aspects of Intellectual Property rights 
(TRIPS) consistent. This provision is not in the Trinidad-Canada BIT. The 2004 Model FIPA also includes in Annex B.13 (1) a 
useful explanatory note on indirect expropriation which is not included in the Trinidad-Canada BIT. 

51. Transfer provisions are contained in article 9 of the Trinidad-Canada BIT and article 14 of the 2004 Model FIPA. 
Important distinctions in treatment include differences in what transfers are covered. The 2004 Model FIPA covers a wider 
range of transfers than the Trinidad BIT including contributions to capital; profits, dividends, interest, capital gains, royalty 
payments, technical assistance fees; payments made under a contract entered into by the investor, or the covered investment, 
including payments made pursuant to a loan agreement; and payments from compensation cases, expropriation cases or other 
dispute settlement cases. Additionally, the 2004 Model FIPA provides for more cases for restricting transfers on the basis of 
maintaining soundness and integrity of the financial system and allowing for transfer restrictions based on the WTO agreement. 

52. Subrogation provisions (i.e. the legal technique by which one party, commonly an insurer of another party (X), steps 
into X's shoes, so as to have the benefit of X's rights and remedies against a third party such as a defendant (D)) are contained 
in article 10 of the Trinidad-Canada BIT and article 15 of the 2004 Model FIPA and there are no differences between the BIT 
and the model FIPA. 

53. Article 11 of the Trinidad-Canada BIT contains provisions for Investment in financial services. These provisions are 
now split between articles 10 (general exceptions) and 17 (prudential measures) of the 2004 Model FIPA and essentially still 
allow for the regulation of financial services not to be seen as non-conforming measures. 

54. Taxation measures are covered by the provisions of article 12 of the Trinidad-Canada BIT and article 16 of the 2004 
Model FIPA and basically exclude double taxation treaties or any other treaties from the provisions of investment treaties. The 
Trinidad-Canada BIT allows for a taxation measure (other than a tax convention or treaty) to be considered expropriatory, 
unless within 6 months after notification by the investor, the taxation authorities of the contracting party deem the measure not 
an expropriation. The 2004 Model FIPA goes a little further by binding any panel seized with a tax dispute under the agreement 
to seek the advice of the tax authorities as to whether the measure is actionable. The model FIPA also spells out more clearly 
procedural matters concerning the Notice of Intent to Submit a Claim to arbitration and also explicitly indicates the tax authority 
for Canada in the event of a tax measure dispute. 



 - 9 - 

55. Investor to state (I-S) dispute settlement provisions are contained in article 13 of the Trinidad-Canada BIT and Section 
C of the 2004 Model FIPA. The 2004 Model FIPA limits dispute settlement claims by financial institutions only to issues 
concerning health, safety and environmental concerns; expropriation; transfer of funds; and denial of benefits. It further limits 
claims by investors only to issues concerning scope; NT; MFN; minimum standard of treatment; senior management nationality 
requirements; board requirements; PRs; monopolies/state enterprises; reservations and exceptions; general exceptions; 
health, safety and environmental concerns; compensation for losses; expropriation; transfer of funds; subrogation; taxation 
measures; prudential measures and denial of benefits. Therefore issues such as temporary entry of key personnel and 
transparency can only be brought to arbitration by the state rather than the investor. In both the Trinidad BIT and the Model 
FIPA, investors have up to 3 years to submit a matter to arbitration to either ICSID, UNCITRAL or an international arbitrator, or 
ad hoc arbitration tribunal. However, the 2004 model FIPA explicitly includes a provision for a firm to submit a claim for an 
enterprise under its control. The FIPA also includes provisions for interim measures of protection, expert reports, submissions 
from third parties and public access to hearing and documents. 

56.  It is envisaged that there will be a general state to state dispute settlement chapter, and this provision may not reside 
in the Investment chapter of the proposed Canada-CARICOM Trade agreement. 

57. Transparency provisions are contained in article 16 of the Trinidad-Canada BIT and Article 19 of the 2004 Model FIPA. 
The transparency provision in the Trinidad BIT is actually more restrictive than the Model FIPA as the BIT calls for the parties 
to exchange letters listing non-conforming measures within two years after the entry into force of the agreement. However the 
model FIPA calls for the parties “to the extent possible” to ensure that laws, regulations, procedures, and administrative rulings 
are promptly published in a manner to enable interested persons of the other party to become acquainted with them. 
 
 
5.2 The Canada-Barbados BIT 
58. This BIT was signed on May 29, 1995 and is still in force. It is almost identical to the BIT between Trinidad & Tobago 
and Canada. Therefore, to not repeat the discussion in the Trinidad-Canada BIT, the report will only include differences 
between the Trinidad and Barbados BITs with Canada with the understanding that the discussion in the Trinidad-BIT basically 
holds here as well unless stated otherwise. 
 
59. The only distinction between Barbados and Trinidad’s BITs with Canada is the fact that Barbados did not specify any 
reservations to NT in the annex to the agreement and as such, made a more liberal signal. Canada made similar reservations 
as in the Trinidad & Tobago BIT. 
 
60. Therefore, Trinidad & Tobago and Barbados should provide clear guidance to negotiators as to 1) whether they want 
an agreement which will supersede the previous BIT 2) whether they want an agreement which can co-exist with the existing 
BIT and provide the investor with the flexibility to “BIT shop”, or 3) whether they want the Investment provisions not to apply to 
them, and revert to the treatment contained in their existing BIT exclusively. 
 
 
6. CARICOM Investment provisions in Free Trade Agreements 
61. CARICOM has not used a template to negotiate investment provisions in trade agreements, and as such has 
employed different approached to investment in various trade agreements. The Costa Rica, Cuba and Dominican Republic 
agreements have Investment chapters, but the Colombia and Venezuela agreement have limited investment provisions which 
in most cases commit the parties to a general framework for investment with CARICOM member states interested in going 
deeper encouraged to negotiate individually. 
 
62. Costa Rica: The investment chapter in the CARICOM-Costa Rica agreement (Chapter 10) contains an open ended 
asset based definition of investment in article X.02 (definitions). Provisions are also included for promotion and admission; far 
and equitable treatment; NT; MFN; expropriation; compensation for losses; transfers; subrogation; I-S dispute settlement; and 
temporary entry.  
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63. Dominican Republic: The investment chapter in the CARICOM –DR agreement (Annex 3) contains an open ended (i.e. 
every and any asset is covered) asset based definition of investment (article 1). Admission and promotion are contained in 
article 2 with provisions for “designated agencies” to consult within 6 months of the entry into force of the agreement on the 
most effective way to promote investments in their territories. NT and MFN treatment are contained in article 3 of the chapter 
with exceptions in annex. Fair and equitable treatment is contained in article 4 of the chapter. Entry and stay of foreigners is 
contained in article 6 of the chapter. PR prohibitions are contained in article 7 through basically referring to the WTO TRIMS 
requirements. Transparency provisions (article 9) basically commit the parties to publish laws, judgements, administrative 
practices and procedures regarding investments. Compensation for losses (article10) and expropriation and compensation 
(article 11) are also included in the chapter along with transfer provisions (article 12). 
 
64. Cuba:  Article 17 of the Free trade Agreement commits the parties to promote, protect and facilitate investments 
between them through the development and adoption of an agreement on reciprocal promotion and protection of investments. 
Again, CARICOM member states utilize an open ended asset based definition of investment (article 1) with Cuba. Investor is 
defined widely to include national corporations as well as permanent residents of either Cuba or CARICOM. The Investment 
provisions are basically traditional including MFN and NT (with reservations), fair and equitable treatment (article 4), movement 
of key personnel (subject to investing “substantial” amount of capital as determined by local authorities), PR restrictions, 
transparency (notification only), compensation for losses, expropriation, free transfer, I-S, and subrogation. However 
interestingly, there is a S-S dispute settlement mechanism even though the Investment treaty resides as a component of the 
FTA between CARICOM and Cuba. There is also an explicit BIT-shopping provision (Article 14) which allows the investor to 
either utilize the dispute settlement mechanism of any existing BIT, or the mechanism in this new BIT. Additionally, article 16 
(application of other rules) allows the investor to benefit from the better treatment of either this investment treaty or any other 
international law “existing at present or established hereafter”. 
 
65. Venezuela: Article 9 of the FTA (i.e. treatment of investor) commits the parties to encourage the promotion and 
protection of investment by their nationals through the conclusion of bilateral investment treaties between the individual 
Member States of CARICOM and Venezuela, in accordance with national laws and legislation. It also commits what where the 
Parties agree to conclude bilateral investment treaties, they should facilitate, inter alia Movement of Capital; Right of 
Establishment; Joint Venture; Repatriation of Profits; Possibility of CARICOM Member States raising loans for establishment of 
enterprises in Venezuela through the Caribbean Development Bank. 

66. The Parties also agreed that Venezuelan nationals may purchase that part of the equity in CARICOM enterprises 
which is owned by individual CARICOM Governments in exchange for debt owed to the Government of Venezuela by such 
Member States of CARICOM. Therefore, this agreement basically leaves the negotiating of comprehensive BITs to the 
individual member state, while committing that any such BIT should facilitate the provisions in paragraph 2 of article 9. 
Therefore, no real provisions were agreed here outside of a framework which individual countries should use when negotiating 
BITs with Venezuela. However, an explicit commitment was made that Venezuela reserves the right to purchase government 
equity in enterprises with state ownership in a debt swap arrangement. 

67. Colombia: Article 18 of the FTA (Economic Cooperation) committed the Parties to encourage investments by their 
nationals in each other's territory through, inter alia, the consideration of eventual negotiations of BITs, investment promotion 
activities and the exchange of information on investment opportunities. The Parties also agreed to encourage joint production 
of goods and collaboration in the provision of services, especially those aiming to take advantage of market opportunities in 
third countries.  

 
7. Closing Considerations 
Member states should bear in mind that the business realities of Canada and the region differs from that of the previous Latin 
American partners with which we have negotiated, or even the European Union with whom we are now negotiating. For one, 
the European Union Investment text represents the lack of negotiating mandate of the European Commission over Investment 
protection provisions. Additionally, the region does not do the level of business with Costa Rica or the Dominican Republic that 
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it does with Canada both in terms of goods trade, services or investment flows. Member states could consider infusing the 
2004 Model FIPA with some of the EPA CSR provisions including community liaison practices. 
 
On the issue of cooperation, member states should recall that the Canadian government has through the Canadian 
International development agency (CIDA) provided technical assistance to the region. The chapter should commit to 
cooperation in the enhancement of Investment support mechanisms in the region and member states could provide their own 
specifics here. Of note is the fact that the region continues to implement single company registration, and this could be one 
area with huge investment benefits. Additionally, the issue of the harmonized incentives framework seems to be another 
specific concern which could reap regional benefits where some CIDA resources are channeled to this end. Another issue 
could be a special CIDA tranche for the Regional development fund geared to microfinance which has worked in Asia for 
female entrepreneurs, and can be replicated here. Of course, the chapter could commit to cooperation, and leave it to the 
institutional committees that will monitor the agreement to fill in the specifics later on, but it would be good to have an idea of 
what could be the development cooperation aims early in the game.  
 
 
Annex:  
Web-based information sources of any international investment agreements signed by CARICOM countries, including chapters of trade 
agreements and bilateral investment treaties. 
 
Germany-Antigua/Barbuda BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_barbuda_gr_eng.pdf 
UK-Antigua/Barbuda BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_barbuda.pdf 
Venezuela-Barbados BIT: http://www.unctad.org/sections/dite/iia/docs/bits/venezuela_barbados.pdf 
Cuba-Barbados BIT: http://www.unctad.org/sections/dite/iia/docs/bits/cuba_barbados.pdf 
Germany-Barbados BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_barbados.pdf 
Switzerland-Barbados BIT: http://www.unctad.org/sections/dite/iia/docs/bits/switzerland_barbados_fr.pdf 
UK-Barbados BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_barbados.pdf 
Canada-Barbados BIT: http://www.unctad.org/sections/dite/iia/docs/bits/canada_barbados.pdf 
Belize-Taiwan BIT: http://www.unctad.org/sections/dite/iia/docs/bits/taiwan_belize.pdf 
UK- Belize BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_belize.pdf 
Netherlands-Belize BIT: http://www.unctad.org/sections/dite/iia/docs/bits/netherlands_belize.pdf 
Germany-Dominica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_dominica.pdf 
UK-Dominica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_dominica.pdf 
UK- Grenada BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_grenada.pdf 
US-Grenada BIT: http://www.unctad.org/sections/dite/iia/docs/bits/us_grenada.pdf 
China-Guyana BIT: http://www.unctad.org/sections/dite/iia/docs/bits/china_guyana.pdf 
Germany-Guyana BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_guyana.pdf 
UK-Guyana BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_guyana.pdf 
France-Haiti BIT: http://www.unctad.org/sections/dite/iia/docs/bits/france_haiti_fr.pdf 
Germany-Haiti BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_haiti.pdf 
UK-Haiti BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_haiti.pdf 
US-Haiti BIT: http://www.unctad.org/sections/dite/iia/docs/bits/us_haiti.pdf 
Argentina-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/argentina_jamaica.pdf 
China-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/china_jamaica.pdf 
Indonesia-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/indonesia_jamaica.pdf 
Netherlands-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/netherlands_jamaica.pdf 
Switzerland-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/switzerland_jamaica_fr.pdf 
UK-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_jamaica.pdf 
US-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/us_jamaica.pdf 
France-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/france_jamaica_fr.pdf 
Germany-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_jamaica_gr_eng.pdf 
Korea-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/rep%20korea_jamaica.PDF 
Spain-Jamaica BIT: http://www.unctad.org/sections/dite/iia/docs/bits/spain_jamaica_sp.pdf 
Germany-St. Lucia BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_saintlucia.pdf 
UK-St. Lucia BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_saintlucia.pdf 
Germany-St. Vincent/Grenadines BIT: http://www.unctad.org/sections/dite/iia/docs/bits/germany_saintvincent_eng_gr.pdf 
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China-Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/china_trinidad.pdf 
US-Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/us_trinidad_tobago.pdf 
Canada- Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/canada_trinidad.pdf 
France-Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/france_trinidad_tobago_fr.pdf 
Korea-Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/korea_trinidad.pdf 
Spain-Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/spain_trinidad_sp.pdf 
UK-Trinidad/Tobago BIT: http://www.unctad.org/sections/dite/iia/docs/bits/uk_trinidad.pdf 
CARICOM-Cuba: http://www.crnm.org/documents/Bilaterals/Caricom_Cuba/Appendix%20A%20(Investment).pdf 
CARICOM-Costa Rica Investment Chapter: http://www.sice.oas.org/trade/crcrcom_e/preamb_e.asp#chapx 
CARICOM-Dominican Republic: http://www.sice.oas.org/trade/Ccdr/ccdr.asp#VII 
Canada-Chile Investment Chapter: http://www.international.gc.ca/tna-nac/cda-chile/chap-g26-en.asp 
Investment Canada Act: http://investcan.ic.gc.ca/index.htm 
Canada Model FIPA(2004): http://www.international.gc.ca/tna-nac/documents/2004-FIPA-model-en.pdf 
Canada-Peru: http://www.international.gc.ca/tna-nac/documents/Canada-Peru10nov06-en.pdf 
Canadian Trade Negotiations and agreements: http://www.international.gc.ca/tna-nac/documents/08-C8-e.pdf 
 


