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Fiction: The EPA replaces the Cotonou Agreement 

Fact: EPAs do not replace the Cotonou Agreement (CA). They replace only that 
section of Cotonou dealing with trade. Cotonou which was concluded in 2000 and 
covers three broad areas of partnership - development finance cooperation, trade 
and economic cooperation as well as cultural, social and regional cooperation - 
between the ACP Group of States and the EU, does not expire until 2020. The 
CA provided for the trade regime negotiated prior to 2000 (under Lomé in 1995) to 
be temporarily extended until 31 December 2007, and under the CA both sides 
agreed to negotiate a replacement trade regime which was compatible WTO rules. 
These new trading arrangements, including EPAs, would apply from 1 January 
2008. 

The temporary trade regime had been non-reciprocal and required a WTO waiver, 
whose validity coincided with the expiry of the temporary regime. However the EPA 
by being reciprocal meets the main requirement for WTO-compatibility. It therefore 
requires no WTO waiver. 

The EPA thereby completes the commitment undertaken under the CA. While the 
EPA provides for no terminal date for its existence, there is provision in the case of 
the CA itself for termination, replacement or renewal of the agreement beyond 
2020. 

Fiction: The EPA has not honored the commitment to the principle of 
asymmetry. 

 
Fact: Quite the contrary, EPA obligations are highly asymmetrical with EU 
obligation being more extensive and adjustment periods being shorter than those 
for the Caribbean; an approach consistent with the differing economic and 
adjustment capacities of the two partners.  Numerous examples of important 
differences in obligations by both sides can be provided, but reference to a few 
salient ones should suffice. 

Asymmetry is most evident in the area of market access in goods where the EU is 
liberalising all eligible imports from CARIFORUM from 1 January 2008 (apart from 
rice and sugar after a brief transition), whereas CARIFORUM is liberalising most of 
its imports from the EC over a 15-year transition with a number of sensitive imports 
liberalised over periods up to 25 years. CARIFORUM does not have to begin to 
liberalise imports before 1 January 2011 and will permanently exclude some highly 
sensitive products from liberalisation. 
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In Services, the EU has made liberalisation commitments in 94% of the sectors 
whereas the corresponding figures for CARIFORUM LDCs and MDCs are 65 and 75% 
respectively. CARIFORUM countries have thus been able to exclude a larger number 
of service sectors, including sensitive ones, than the EU. 

  
The EU has also committed to providing development support to buttress regional 
integration, facilitate the implementation of EPA commitments, assist adjustment 
and boost competitiveness and supply capacity in accordance with priorities 
identified by CARIFORUM, across the broad spectrum of sectors negotiated. 

Fiction: EPA market liberalisation will be too fast for CARIFORUM and will 

disrupt production and employment 

Fact: The EPA reflects the objective of minimising negative liberalisation impacts, 
which consumed a major share of CARIFORUM’s coordination effort. Each 
CARIFORUM country undertook stakeholder consultations and determined very 
carefully what its sensitive products and sectors are, taking into account revenue, 
production, employment, food security, livelihoods, rural development and 
environmental and other concerns.  

Sensitive goods will either not be liberalised at all or liberalised over the longer 
periods (15, 20 to 25 years). Products committed for immediate liberalisation are 
mainly those with tariffs already zero-rated or with low or so-called nuisance tariffs. 
Thus, where import competition was the main concern, potentially competing goods 
imports were liberalised over the longest periods to enable improved 
competitiveness. Since revenue is a more important concern for most countries, 
revenue-sensitive items will also be liberalised over longer phases or not at all, and 
the EU has pledged assistance for countries wishing to make their tax systems less 
dependent on trade taxes. This is especially applicable to countries heavily 
dependent on ODCs (Other Duties and Charges) that have up to 10 years to 
eliminate them. 

In the area of services, CARIFORUM’s commitments largely comprise the binding of 
commitments in sub-sectors that were in practice liberalised, as well as some 
activities whose liberalisation was considered beneficial for particular countries, and 
this determination was made on a country-by-country basis. 
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Fiction: Since developing countries rejected the inclusion of the Singapore 

Issues in the Doha Round of negotiations, these issues should not have 
been included in the EPA.  

Fact: In the context of the WTO the rules on investment, competition policy, 
transparency in government procurement and trade facilitation are commonly 
referred to as the ‘Singapore Issues’. The ‘Singapore Issues’ formally emerged at 
the WTO Ministerial Conference in 1996. Initially, these issues were all included in 
the Doha Development Agenda. However, in 2004, investment protection, 
competition policy, and transparency in government procurement, were dropped 
from the Doha Round of negotiations. Only trade facilitation has been retained.   

The reasons for including the ‘Singapore Issues’ in the Cotonou Agreement are very 
clear. Rules on these issues are intended to ensure fair play in areas related to 
investment and competition, provide transparency in government procurement and 
simplify the administration and process of international trading. They are important 
to create a stable, transparent, efficient and predictable economic environment. 
Such an environment is necessary to support a robust and thriving economy and to 
foster the growth and development of the entire business sector. In addition, they 
protect the public interest from fraudulent and unethical behaviour of investors and 
companies.  

The EPA negotiations therefore presented a favourable opportunity for CARIFORUM 
to improve and build upon the Cotonou Agreement’s treatment of these areas.  

Fiction: The Chapter on Government Procurement in the EPA includes 
provisions on market access.  

Fact: No commitments were made on market access in government procurement. 
Therefore, the EPA does not require CARIFORUM Governments to allow EU firms to 
tender for Government contracts.  

The EPA has committed CARIFORUM Governments and Europe to rules on 
transparency in government procurement. This means that the Parties have agreed 
to rules that would ensure relevant information is freely disclosed in order to 
facilitate fair and acceptable processes in public tendering.  
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Fiction: The EPA negotiation process was undertaken without the benefit of 
stakeholder consultation and guidance from regional officials. 

Fact:  The process of negotiations of the EPA began years ago and involved a wide 
range of stakeholders. These stakeholders included State representatives, the 
private sector and non-state actors.  The CARIFORUM Heads of Government took a 
decision to utilise a formal mechanism that would generate the best regional 
negotiating positions possible from amongst the many diverse interests within 
CARIFORUM in an open, inclusive and transparent manner.   

Several fora were established to formulate regional negotiating positions. National 
positions which were formulated through national consultations, as well as the 
positions of regional sectoral interests and regional NGOs, were systematically 
harmonised and refined into coherent regional negotiating positions. This 
coordination activity took place through a series of meetings which were open to 
officials from all Member States, the regional secretariats, regional private sector 
and the NGO community. This forum of the Technical Working Group convened at 
least 29 meetings since the official launch of the EPA negotiations in 2004. Of that 
total, 11 were devoted to market access issues in goods. Consultations on services 
were also considerable as 8 TWGs were convened.  

Through these processes, the ensuing dialogue and exchange of positions through 
proposals and research papers would have engendered continuous consensus 
building. The combined inputs of the participating stakeholder groups obtained from 
the national consultations and from the TWGs went into formulating the overall 
strategy, which was implemented by the EPA College of Negotiators and CRNM 
technical negotiating staff.  

In the EPA negotiations, the College was comprised of Lead and Alternate Lead 
negotiators for each of the negotiating issues. These regional experts included 
CRNM technical staff and other nationals from across the region. The primary 
objective of the EPA College was to devise a negotiating strategy and to ensure 
coherence between the Region’s positions as the negotiations progressed. 

The College’s harmonized strategy recommendations were referred to the CARICOM 
Council for Trade and Economic Development (COTED), as well as the CARIFORUM 
Council of Ministers for review and consideration. These Institutions determined the 
negotiating mandate with the authority of the CARIFORUM Heads of Government. 
The approval of strategy and final positions therefore lay firmly within the ambit of 
the Region’s elected representatives.  

 

This process of review ensured, amongst other things, that the negotiating 
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positions took account of the interests of all Member States, including the 
Dominican Republic, and that the positions were not at variance with the agenda of 
the CARICOM integration process as outlined in the Revised Treaty of 
Chaguaramas. To this end, a number of Special COTEDs on External Trade 
Negotiations and CARIFORUM Ministerials were convened. Those Meetings 
continuously considered and refined the Region’s positions as the EPA negotiations 
evolved.  

It is clear that the consultation process was open and transparent. That process has 
been the very underpinning of the Region’s success in concluding the EPA 
negotiations. 
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Fiction: The EPA commitment to ‘national treatment’ requires 
CARIFORUM States to remove domestic subsidies. 

Fact:  The obligation to apply national treatment does not require CARIFORUM 
States to remove domestic subsidies. More precisely, the EPA expressly 
stipulates that the obligation to accord national treatment does not affect the 
ability of the CARIFORUM States to effect the payment of subsidies exclusively to 
national producers. 

National treatment is a principle of non-discrimination that governs the 
competitive relationship between a domestically produced good and a like import 
within the domestic market. Commitment to this principle obligates Parties to 
accord to each other’s products, treatment no less favorable than that which 
they accord to their respective domestically produced goods.. National Treatment 
therefore prevents discrimination between imported products and the like 
domestic products with respect to all laws, regulations, and requirements that 
affect their internal sale, distribution or use. 

Furthermore, the principle commits Parties not to apply charges such as license 
fees, or domestic taxes such as VAT, on imported products in excess of those 
which they apply to the like domestic products. In addition, such charges and 
taxes may not otherwise be applied in such a manner as to afford the like 
domestic product protection from competition from the like imported product. 
Such provisions on non-discrimination between domestic products and like 
imports are not limited to the EPA but appear, for example, in Article III of the 
General Agreement on Tariffs and Trade (GATT) 1994 and Article 90 of the 
Treaty of Chaguaramas.  

Whereas unless its scope is circumscribed, obligation to accord national 
treatment might normally prevent governments from offering domestic support 
to national producers and national production within any given sector, the 
articulation of this obligation in the EPA does not have this effect. This arises 
from Article 27 (4) of the agreement which is in the following terms: 

The provisions of this Article [dealing with national treatment 

obligations] shall not prevent the payment of subsidies exclusively 

to national producers, including payments to national producers 

derived from the proceeds of internal taxes or charges applied 

consistently with the provisions of this Article and subsidies effected 

through governmental purchases of domestic products. 
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However, it must be noted that while the EPA does not affect the rights of the 
parties to grant subsidies exclusively to domestic producers, it does not insulate 
a Party or CARIFORUM State which grants such a subsidy from the possibility 
that a countervailing duty might be imposed on imports of its products into 
another Party to redress or forestall injury to that Party’s domestic production of 
“like” products. Therefore, for example, if subsidized domestic products from 
CARIFORUM when exported to the EC enter at lower prices because of the effect 
of the subsidy and as a result, cause or threaten injury to European industries 
producing like products, then countervailing duties may be applied to these 
CARIFORUM products.  

Fiction: The EPA has usurped the rights of CARIFORUM States to 

determine the direction and pace of Caribbean Integration. 

Fact: Regional integration initiatives are understood by CARIFORUM States as 
important to enabling their effective participation in the global environment. This 
is well illustrated, for example, in the Preamble of the Treaty of Chaguaramas 
which acknowledges the conviction of CARICOM Member States that the 
establishment of a fully integrated and liberalized internal market is necessary to 
“achieve sustained economic development based on international 
competitiveness, coordinated economic and foreign policies, functional 
cooperation and enhanced trade and economic relations with third States” 
including the European Community (EC).  

The utility of such integration initiatives is reaffirmed in the articulation of a 
Fundamental Principle of the Partnership between Europe and the ACP States 
under Article 2 of the Cotonou Agreement. The EPA, which is based on the 
fundamental principles of the Cotonou, acknowledges the mutual understanding 
between Europe and the CARIFORUM States of the importance of regional 
integration in furthering the objectives of their Partnership and in achieving the 
objectives of the EPA.  

The EPA expressly recognizes and gives deference to the sovereign rights of 
CARIFORUM states to determine the direction of regional integration initiatives 
including the integration initiatives of the Organisation of Eastern Caribbean 
States (OECS), Free Trade Agreement between the Dominican Republic (DR) and 
CARICOM (CARICOM –DR FTA) and the CARICOM Single Market and Economy 
(CSME).  

Though CARIFORUM States would have, amongst themselves, pledged 
commitments to facilitate these various integration initiatives, in some cases the 
implementation of these commitments has not been completed.  Lack of 
progress attained in the implementation does not, in principle, forgo the 
obligation to the pledged commitments. The provisions in the EPA, which are 
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designed to bolster regional integration, are based upon the levels of ambition of 
regional integration initiatives already outlined in the Revised Treaty of 
Chaguaramas, the Treaty of Basseterre and the FTA between CARICOM and the 
DR.  

Fiction: The EPA creates a supranational governance structure. 

Fact: Supra-nationality, understood conceptually as governance structures that 
transcend established borders or spheres of influence held by Nation States, is 
not established through the EPA.  

The EPA contains provisions which establish certain institutional bodies designed 
to play key roles in  (a) supervising  the implementation of the Agreement, (b) 
facilitating  dialogue and cooperation between the Parties, and (c ) enabling the 
open participation of CARIFORUM and EC stakeholders in the process of 
implementing the EPA.  These bodies which are therefore inherently crucial to 
ensuring that the development dimension of the EPA is fulfilled are:   

• the Joint CARIFORUM-EC Council;  
• the CARIFORUM-EC Trade and Development Committee; 

• the CARIFORUM-EC Parliamentary Committee; and  

• the CARIFORUM-EC Consultative Committee.  

It is a regular feature of international agreements that joint institutional 
frameworks are established to facilitate the fulfillment of the contractual 
obligations of the Contracting States. The establishment of these institutional 
frameworks is in no way inconsistent with the doctrine of the sovereignty of 
states in international law, nor in the regular course of events, do they constitute 
true supra-national entities.  The member states of CARICOM themselves, have 
long embraced the existence of these institutions in their international 
agreements. The Cotonou Agreement, for example, by establishing the Council 
of  Ministers, the Committee of Ambassadors and the Joint Parliamentary 
Assembly has an institutional framework similar to that of the EPA so as to 
facilitate the implementation of the partnership between the EC and its Member 
States on the one hand and the grouping of African, Caribbean and Pacific States 
on the other hand.  It is also to be observed that the Cotonou established Council 
of Ministers, the highest institutional body established in that agreement, like the 
EPA Joint CARIFORUM-EC Council, has the power to take decisions concerning 
that agreement, which are binding on the Parties.  The CARICOM countries have 
also embraced institutional arrangements with decision making powers in 
bilateral trade agreements such as the CARICOM-Costa Rica Free Trade 
Agreement and the CARICOM-DR Free Trade Agreement.  

The establishment of the EPA institutional framework was squarely in keeping 
with the Lomé and Cotonou acquis that the implementation of the Partnership 
between Europe and the ACP countries should in principle be based on open 
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participation of a range of stakeholders, dialogue between Europe and the ACP 
States, and the ACP ownership of the development strategies implemented under 
the Partnership. Further, the establishment of this framework in the EPA was not 
only consistent with the experiences of the CARIFORUM States in embracing such 
arrangements in international agreements, but was also essential to ensuring 
that the core objectives of the agreement are fulfilled.  In this regard, the point 
must be emphasized that the EPA is not intended to be a static agreement but 
one intended to respond to the evolving developmental goals of the CARIFORUM 
States.  In light of this, the vesting of the power to take decisions binding on the 
Parties in the Joint CARIFORUM-EC Council is vital to ensuring that proper 
adjustments can be made to the agreement in the area of development 
cooperation throughout the life of the agreement without the need for the parties 
to engage in perpetual negotiations ion this issue.  

The ability of the CARIFORUM States to effect their own decision making in 
exercise of their rights of sovereignty, has not been transcended by the inclusion 
of the institutional provisions. Rather the Joint Council’s structure, rules and 
procedures, for example, reflect a delegation of authority to a Ministerial 
representative of the State rather than a ceding of the sovereign rights of States 
to a supranational body.   

The Joint Council may only adopt decisions and recommendations by agreement 
of the Parties.  Ultimately therefore, the decisions of the Joint Council which are 
to be considered binding on the Parties are those which the Parties themselves 
would have agreed upon through their Ministerial representatives. In effect 
therefore, the CARIFORUM States will retain a key role in EPA governance.  This 
is an element that does not obtain in true supra-national institutions such as the 
European Commission which in accordance with the powers vested in it by the 
Treaty of Rome 1957 and subsequent treaties dealing with the integration of the 
European Union, has the power to take decisions binding on the twenty seven EU 
member states, even though such states have not been a part of the decision 
making process.  

It is also useful to note that the EPA institutional structure accords with the 
principle of transparency in governance. This is evident for example in the 
relationship between the CARIFORUM-EC Parliamentary Committee and the Joint 
Council. The established CARIFORUM-EC Parliamentary Committee, composed of 
members from the legislatures of CARIFORUM States and the European 
Parliament, is free to meet and exchange views on matters pertaining to EPA 
implementation as well as the decisions of the Joint Council. Furthermore the 
Joint Council is mandated to inform the Committee of their decisions and to 
provide any information as so requested by the Committee. 
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Fiction: In the negotiations of the Economic Partnership Agreement 

(EPA) that was intended to replace the trade provisions of the Cotonou 
Agreement, reciprocity was forced upon the Region quite unexpectedly. 

Fact: CARIFORUM was in no way caught by surprise in relation to either (a) the 
phasing out of the unilateral granting of preferences by the EU under the 
Cotonou Agreement of 2000, or (b) the need for the EPA to be based on 
reciprocity. Indeed, the Cotonou Agreement, in providing that the non-reciprocal 
preferences granted under the Fourth ACP-EC Convention would be maintained 
during the so-called “preparatory period” (2000-2007) for ACP States, expressed 
in Art. 36.1 a clear commitment for the Parties “to conclude new World Trade 
Organisation (WTO) compatible trading arrangements, removing progressively 

barriers to trade between them...”  

The dual reference to the need to conclude WTO compatible trading 
arrangements and the need for the new arrangements to effect a progressive 
removal of barriers to trade between the “Parties”, is an explicit reference to the 
need for the EPAs to be legally consistent with Article XXIV of the General 
Agreement on Tariffs and Trade which in effect, demands that free trade 
agreements must be reciprocal arrangements.  It is to be further noted that the 
preparatory period referenced in the Cotonou Agreement was by design intended 
to allow for capacity building in both the private and public sectors of the ACP 
States in order to facilitate the transition to a reciprocal trading environment in 
2008. 

Reciprocity can of course be full or symmetrical, wherein both sides extend 
roughly equal concessions to each other, or it can be partial or asymmetrical, 
wherein both sides agree that lesser concessions would be required of one side. 
Article 35.3 of the Cotonou Agreement commits the Parties to the latter 
obligation in enshrining that the Parties, taking account of the different needs 
and levels of development of the ACP countries and regions, “reaffirm their 

attachment to ensuring special and differential treatment for all ACP countries 
and to maintaining special treatment for ACP LDCs and to taking due account of 
the vulnerability of small, landlocked and island countries”.  

In light of the above, the Region, in signing the Cotonou Agreement in 2000, was 
fully aware that what was to be negotiated during the preparatory period as a 
replacement on January 1, 2008 for the temporary trade regime of Cotonou, was 
a trade arrangement based upon the principle of asymmetrical reciprocity. 
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Fiction: The EPA makes no distinction between CARICOM MDCs and LDCs 

Fact: The EPA does make distinctions between the CARICOM LDCs and MDCs. A 
salient example is the fact that the LDCs enjoy on average twice as much 
protection as the MDCs, in that the share of their imports that is excluded from 
liberalisation is 30%, whereas this figure is 15% for the MDCs. The 
corresponding figure for the Dominican Republic is 5%. It should be noted as 
well that CARIFORUM exempted from tariff liberalisation all items currently on 
the Revised Treaty of Chaguaramas Article 164 list of products, which addresses 
the promotion of the industrial development of CARICOM–designated LDCs. 

Another example is in respect of the liberalisation of Services where the sectoral 
coverage for LDCs is 65% which is less than the 75% sectoral coverage granted 
by MDCs.  

Differentiation is also reflected in the Chapter on Public Procurement wherein the 
CARICOM MDCs and the Dominican Republic are allowed a period of two years 
from the date of signature of the Agreement within which to bring their 
measures into conformity with the requirements of the Chapter, whereas the 
LDCs benefit from a longer transitional period of five (5) years. 
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