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Highlights on the Most-Favoured Nation (MFN) clause in the EPA 
 
 
During discussions about the ACP-EU Economic Partnership Agreements (EPA) at WTO General 
Council Meeting held in February 2008, Brazil raised concerns about the inclusion of a Most Favoured 
Nation clause (MFN) in the ACP EPAs. 
 
Brazil’s arguments, which were proposed in its Statement delivered at the General Council Meeting, may 
be summarised as follows: 
 

1.  The EPA MFN clause obliges “ACP countries to extend to the EC on a line by line basis, any 
treatment they might negotiate with third parties.” 
 

2.  The EPA MFN clause severely undermines the Enabling Clause and South -South trade 
because the MFN clause provides disincentive for ACPs to negotiate agreements with other 
developing countries that may contain more favourable market access conditions than those 
enjoyed by the EC under the EPAs with ACP countries. 
 

3.  The MFN clause will “prevent” third countries from negotiating FTAs with EPA parties and 
constrain South-South trade. 

 
However, closer analysis would indicate that Brazil’s principal arguments misrepresent the application of 
the EPA MFN clause. The following will address Brazil’s concerns within the context of the 
CARIFORUM-EC EPA. 
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The Scope of EPA MFN Clause 
 

The EPA MFN clause obliges “ACP countries to extend to the EC on a line by line basis any 
treatment they might negotiate with third parties. 

 
 
In contrast to what is otherwise suggested by Brazil’s statement, the EPA MFN clause as applied in 
relation to the treatment of both goods and services in the EPA is limited in scope with respect to the 
CARIFORUM obligations. The articulation of the clause with respect to goods in Article 19 of the 
Agreement reflects that the principal of asymmetry is sustained in the Agreement well beyond the 
treatment of market liberalization. 
 
Article 19 obliges the EU to give to CARIFORUM any more favourable treatment that it provides to third 
states as a result of Europe’s engagement in a FTA with that third state. Given that Europe has already 
provided duty-free quota-free access for all CARIFORUM goods, with respect to goods, there is little 
significance to this application of the MFN principle with respect to Europe’s engagement with a third 
state. 
 
However, that provision stands in contrast to Article 19 reference to the asymmetrical obligation which 
only requires CARIFORUM to accord Europe any more favourable treatment that it may provide to a 
major trading economy in a FTA. The caveat is clear in the delineation of the MFN trigger to affect 
CARIFORUM trading relations with third countries which, as defined for the purposes of the EPA only, 
individually have a world market share above 1% or any group of countries acting individually or 
collectively or through a FTA which collectively accounts for global market share above 1.5% before the 
entry into force of the free trade agreement. 
 
It should also be noted that the EPA MFN application with respect to the treatment of commercial 
presence and cross border supply of services under EPA Article 70 and Article 79 respectively has a 
similar asymmetric character. Europe is obligated to accord treatment no less favourable to 
CARIFORUM cross border supply, commercial presences and investors than which may be extended to 
those of third countries within the context of an economic integration agreement. The CARIFORUM MFN 
obligation, in contrast, is restricted to the comparative treatment of a third country that is a major trading 
economy. In the treatment of services as in the treatment of goods therefore, the conditions for the 
triggering of the MFN obligation are in effect the same. 
 
This means that future CARIFORUM trade relations with most developing countries or South-South 
relations in the context of an FTA would be unaffected by the application of the MFN clause. At the 
moment, the main developing countries which would qualify as major trading economies would include 
India, China and Brazil. Of course, if the future path of ascent for other developing third countries 
allows such countries to develop an export market share in excess of 1%, then CARIFORUM trade 
relations with such third states under an FTA would also be affected by the MFN clause. 
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The triggering of the MFN clause is further disciplined by the condition that the status of the third state as 
a major trading economy must be in effect before the entry into force of the FTA. It follows therefore that 
though the third state may be a major trading economy during the negotiations of the FTA, it must retain 
that status at the time when the FTA comes into force. In a hypothetical scenario where CARIFORUM 
and India were engaged in FTA negotiations, that FTA may not be prejudiced by the EPA MFN clause 
unless India, whose global export market share tends to fluctuate, continued to have global market share 
of exports above 1% at the time of entry into force of the agreement. 
 
 
There is another assumption about the scope of the MFN clause implicit in the arguments made by Brazil 
that should also be addressed. The comment from Brazil indicates an assumption that with respect to the 
treatment of goods, MFN will be applied on a tariff line by tariff line basis. However, Article 19 bears no 
textual specificity about the procedural application of MFN. In the GATT, the procedural application of 
MFN is outlined on a line by line basis evidenced by the requirement that the favourable treatment given 
on any product must be given to ‘like’ products of a third party. In the GATT the purpose of the MFN to 
inhibit discrimination in the competitive relationship between states vis-à-vis market access is clear. 
 
Article 19 of the EPA bears no such conditionality in the application of MFN. Article 19 is sufficiently 
ambiguous that it does not preclude other approaches to the assessment of more favourable treatment. 
This is particularly important when one considers that CARIFORUM liberalization in the EPA is 
expressed as an application of asymmetric reciprocity. 
 
Therefore, an evaluation of more favourable treatment is complicated by phased approaches to 
CARIFORUM liberalization and the degree to which the liberalization burden is shared to meet 
‘substantially all trade’ requirements under Article XXIV. Would it not be relevant to compare the extent of 
the third state’s liberalization concessions against the EC’s absolute duty-free/quota-free liberalization 
commitment for all goods? In a FTA with a third party, would the liberalization of a good which has 
otherwise been exempted from liberalization under the EPA but which is of little competitive interest to 
Europe be considered as according more favourable treatment to the third party at Europe’s expense? 
Shouldn’t the pace of liberalization also be considered? Such questions beg a weighing and balancing of 
the overall picture vis-à-vis the competitive positions of the EC party relative to the third state. Clarity on 
these matters is not provided under Article 19. 
 
 
The EPA MFN versus the Enabling Clause 
 

The EPA MFN clause severely undermines the Enabling Clause and South –South trade    
because the MFN clause provides disincentive for ACPs to negotiate agreements with other 
developing countries that may contain more favourable market access conditions than those 
enjoyed by the EC under the EPAs with ACP countries. 
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It is important to consider that the MFN clause would only be triggered by CARIFORUM trade relations 
with major developing economies in the context of FTAs only. This means that, with respect to goods, 
such trading relations between CARIFORUM and qualifying third states would be governed by GATT 
Article XXIV and not the Enabling Clause which does not cover FTAs. The rights of developing countries  
 
to facilitate South–South trade by extending preferential arrangements amongst each other as is allowed 
under the Enabling Clause are therefore not compromised by the EPA MFN. 
 
Brazil appears to be concerned that the EPA MFN clause constrains the policy space of ACP developing 
countries to offer preferential concessions to a developing country partner. However, WTO rules imply 
that tariff liberalization within those types of preferential arrangements facilitated by the Enabling Clause 
would not be at the depth of that expected under an FTA, which would otherwise be disciplined by the 
provisions of GATT Article XXIV. 
 
It is challenging therefore to reconcile how CARIFORUM or another ACP EPA party, within a preferential 
arrangement facilitated by the Enabling Clause, would be able to offer market access conditions and 
concessions that are more favourable than those extended to the EC under the EPA. This 
notwithstanding, from a political standpoint, it would be difficult to imagine why a developing country 
interested in facilitating South–South partnerships with an ACP EPA partner, in the interest of 
development of both parties, would be motivated to exact more demanding liberalization concessions 
from the ACP developing country than which is afforded to a developed country under the EPA. 
 
 
 
The EPA MFN Clause and the prevention of substantial South-
South Trade Liberalization 
 

The MFN clause will “prevent” third countries from negotiating FTAs with EPA parties and 
constrain South-South trade. 

 
While, the EPA MFN clause clearly does not prejudice the legal effect of the Enabling Clause, what is left 
to be examined is Brazil’s assertion that the MFN clause would prevent ACP countries from negotiating 
FTAs with developing countries. 
 
As evidenced by the preceding illustrations, the MFN Clause does seek to protect the future competitive 
position of the EC against competing third states. It also protects CARIFORUM, especially in the case of 
services, from losing preference in the EC market to a third state. Any constraint in the ability of 
developing countries that are major trading economies to secure wider margins of preference in an FTA 
with an ACP EPA party would of course act as a disincentive to negotiating an FTA with that ACP party. 
However, the MFN clause falls short of preventing such major trading economies from engaging in an 
FTA. 
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It is essential to consider that Article 19 (and Article 70 and Article 79) is quite clear to outline that while 
the MFN Clause would be triggered by the accord of more favourable treatment to a third party, the 
reciprocal accord of that treatment to the EC by CARIFORUM is by no means inevitable. Instead, 
CARIFORUM and the EU are obligated to consult on the matter to determine whether CARIFORUM 
may deny the EC party the more favourable treatment. Therefore, the EPA MFN clause may be 
designed to discipline the competitive position of the EC against third States but it also affords 
CARIFORUM some flexibility in the treatment of other major trading partners, including those that are 
developing countries. 

 

 

 

 

 

 

 

 

 

 

 

 
 


