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CARICOM Interests in Relation to Biodiversity and 
Intellectual Property Rights in the Context of FTTA 

Negotiations 
 

 
Introduction 
 
A series of events of the last decade such as: the UNCED conference and the adoption of 
the Convention on Biological Diversity (CBD), the Uruguay Round and particularly the 
TRIPS agreement, the increasing transfer of genetic material across international borders, 
new initiatives in pharmaceutical development and manufacture, the increasing linkages 
between the seed industry and the chemical sector, the debate over intellectual property 
rights particularly in relation to living material and biotechnology, as well as though lees 
relevant issues, have helped focus global attention on the balance between the conservation 
of biological diversity, access to genetic resources, property rights  traditional knowledge and  
development. 
 
The last decade has also witnessed a noteworthy upsurge in the number of regional trade 
agreements. During the five years following its establishment in January 1995, the World 
Trade Organization (WTO) received the notification of 69 new regional trade agreements or 
an average of 13.8 per year while during its all 45 years of existence the GATT received the 
notification for 109 agreement or an average of 2.4 per year. 
 
In this upsurge excitement for integration the CARICOM engaged in a process of deepening 
integration within the group and widening integration1in relation to other regional groups 
and countries. In both process the efforts have stressed elements of trade and financial 
integration.  
 
The CARICOM efforts towards widening integration are coherent with two global processes 
one involving the “hub-and-spoke” systems in which the USA and Europe are at the centre 
of a network of bilateral and multilateral agreements with Caribbean countries. The second is 
a “spoke–spoke” type of arrangements in which smaller and less influential countries are 
engaged in cooperative agreements with each other in response to the dominance of large 
blocks and the need to implement the obligations arising from the agreements adopted by 
the Uruguay Round and been administered by the WTO. 
 
In relation to the first process the CARICOM is involved in mainly three agreements or 
projects of agreement: the Free Trade Area of the Americas (FTAA) process; the Caribbean-
Canada Agreement (CARIBCAN); the Lomé Agreement between the EU and the African, 
Caribbean and Pacific countries. To the second process pertain The Caribbean Basin 

                                                 
1 Nicholls, S.; Birchwood A., Colthurst P.  and Boodoo E. 2000:The State and Prospects for the Deepening and Widening 
of Caribbean Integration. The World Economy Vol. 23 n.9. 



Initiative, (CBI) and a wide variety of CARICOM agreements with other Caribbean 
countries, Latin American and the bilateral agreements with Venezuela, Colombia etc.  
 
In addition the CARICOM face the challenge of the WTO negotiations, and particularly the 
TRIPS negotiations which involve issues that until now have been scarcely addressed by the 
CARICOM countries. 
 
It is in the previous outlined context that the issues of access to genetic resources and 
protection of traditional knowledge should be examined.  
 
Until very recently traditional knowledge and genetic material were seen as free access or 
public goods. There were no international laws and in most countries, no national laws 
regulating access to genetic resources. As a result there was a gratuitous appropriation for 
commercial use of both genetic material and traditional knowledge. 
 
Nowadays genetic resources involve high economic stakes so that the access to genetic 
resources is becoming one of the most controversial and thorny issues in international 
relations. Its links with traditional knowledge has contribute to extend the sphere were the 
latter used to be dealt with.  
 
Yet both genetic resources and traditional knowledge were until recently scarcely mentioned 
in international treaties and agreements and have been remarkably absent in the negotiations 
and agreements concerning regional integration. 
 
The increasing concern over the erosion of genetic diversity and the growing awareness of 
the need to reward both users and providers of genetic resources gave rise to international 
negotiations and agreements. Among other can be remembered: the FAO International 
Undertaking on Plant Genetic Resources (IUPGR), the Convention on Biological Diversity 
(CBD), the International Code of Conduct for Plant Germ-plasm Collecting and Transfer. 
 
The advent of new biotechnology and the growing capacity to identify and incorporate 
exotic genetic material into commercial products has forced the pace of change in bio 
prospecting, agriculture, industry and IP regimes. It is now widely accepted that the new 
technologies and the hope for sustainability depend upon society's access to, and use of, a 
wide range of genetic resources. The CBD introduced the notion of intellectual property 
rights (IPRs) as a strategic element for the conservation and sustainable use of biodiversity 
and acknowledged countries' sovereign rights over their genetic resources. 
 
It is a known fact that the areas of greatest biological diversity often coincide with 
indigenous culture of rich traditional knowledge. Traditional links between people, habitats 
and species they contain have served to transmit information and protect and even enhance 
species for thousands of years. The access to genetic resources coupled with the access to 
traditional knowledge is attracting increasing attention for the development of new drugs, 
agricultural practices or the expansion of new activities linked to the biotechnology. The 
recognition of the potentialities offered by genetic material and traditional knowledge has 
increased the values of biodiversity in the global market. Nevertheless with the exception of 
the Convention on Biological Diversity they have been the subject of separate treaties or 
agreements.  



 
Through the CBD the international community has recognized the value of indigenous 
knowledge in relation to genetic resources. Traditional knowledge represents long-term 
associations between natural systems and their inhabitants. A framework for providing 
access to genetic resources and means for fair and equitable benefit sharing was established 
by above convention. Yet, though recognized the contribution of traditional communities as 
innovators is still not necessarily understood. 
 
The above international initiatives evolved simultaneously with the establishment of new 
disciplines governing IPRs at international level that materialized in the Agreement on Trade 
Related Aspects of Intellectual Property Rights (TRIPS) adopted by the Uruguay Round of 
Trade Negotiations under the aegis of the former GATT now WTO. The main objective of 
the agreement is to create an international standard for minimum IPR protection. The 
TRIPs Agreement is today at the centre of the international regime concerning IPRs. It is of 
great significance for most developing countries since its ratification implies dramatic 
changes for their national laws and economic policies. Besides, the TRIPS agreement 
imposes, inter-alia, the introduction of a form of legal protection on plant varieties either by 
the adoption of a patent system or some sui-generis form of IP. The impacts of this provision 
are likely to be critical for farmers, indigenous and traditional local communities in the 
South. 
 
Intellectual property is considered as a means which creates incentives for the innovation 
and accumulation of useful knowledge, which is intangible in nature, and rewards people 
who creates useful knowledge by giving exclusive rights to the marketing of those goods and 
services that incorporate it. Yet IP has become a controversial issue. For the purposes of this 
report there are four aspects deserving careful scrutiny: 
 
a) The dramatic revolutionary changes on science and technology make conventional 

social, political, institutional and economic mechanisms to deal with S&T and their 
implications largely inadequate. Society at large does not fully understand the role of 
advanced technological innovation and policy makers have difficulties in considering the 
interaction of extremely diverse science based technology with conventional IP law. 
Each change in the science-technology paradigm requires adjustment within the IP 
regimes. The issues of access to biodiversity, new biotechnology and traditional 
knowledge are forging reinterpretations within the IP system. 

 
b) The Uruguay Round of Multilateral Trade Negotiations has substantially expanded the 

normal purview of trade agreements to include, among other, IP. The Final Marrakech 
Agreement requires all signatory states to adopt an IP system for plant and 
microorganisms. This agreement depart drastically from the historical approach to IPRs 
regimes that have been national in character 

 
c) The CBD itself has stirred considerable debate. Policy makers are struggling to find a 

balance between the North's access to biodiversity and the South's access to technology, 
particularly biotechnology. In this context it is necessary to arrive at a common 
understanding of the role of IPR within the CBD and particularly in relation to the 
issues of access to genetic resources and the access and protection of traditional 
knowledge. 



 
d) A non-resolved debate concern the basic question if the protection of traditional 

knowledge and genetic resources through IPRs promote or hinder the equitable 
economics benefits and favour or not the sustainable use of genetic material. These 
questions originated a considerable debate over the relationship between CBD, the 
International Undertaking, and TRIPS. 

 
Leaving aside the controversy there is no doubt that methodological and practical problems 
do exist. Is it possible to work within the existing international framework? Do exist 
potential synergies between TRIPS and agreements concerning genetic resources and 
traditional knowledge? How to apply IPRs to local communities' indigenous knowledge? In 
most communities, knowledge is acquired over time and passed on from one generation to 
the next. Thus it is difficult to establish when such knowledge was actually discovered or 
invented and when it entered the public domain. Traditional knowledge is developed by 
being shared amongst the members of the community, such as the elders; in this sense it has 
always been in the public domain of the community and therefore fails to meet the basic 
criteria of the IPRs system. Many are of the opinion that at the community level current IP 
systems do not provide incentives to innovations nor protection for traditional knowledge 
 
Multilateral environmental agreements (MEA) such as the CBD or other agreements dealing 
with genetic resources such as the FAO-IUPGR (International Undertaking on Plant 
Genetic Resources) are not generally designed with GATT/WTO or regional economic 
integration obligations in mind, nor were the latter designed with environmental and genetic 
resources concern in mind. 
  
The same situation occur in relation to traditional knowledge International legal instruments 
containing principles related to traditional knowledge such as:  the UN Draft Declaration on 
the Rights of Indigenous People (DDRIP), the UNESCO-WHC Convention Concerning 
the Protection of the World Cultural and Natural Heritage; the ILO Convention Concerning 
Indigenous People in Independent Countries; do not address issue related trade liberalization 
and regional integration. In their turn regional integration schemes and multilateral trade 
negotiations and agreement rarely take into account traditional knowledge issues. 
 
Moreover most of the international laws and agreements dealing with traditional knowledge 
have evolved following a complete separate path from those that guided international 
agreements on biodiversity and IPRs.  
 
These types of international agreements and negotiations have evolved on separate tracks 
and do not explicitly address how they should relate each other. However the current reality 
on international relations make necessary to clarify the relationship between these vital 
international legal spheres in order to promote synergies and to avoid economic, political 
and environmental conflicts.  
 
Any policy concerning biodiversity, particularly the access to genetic material, and traditional 
knowledge and their relation with IPRs, must be determined within the context of the 
national needs. However it is also a fact that they must survive within a regional and global 
political and economic framework defined by the international trade system and different 
multilateral agreements, treaties and codes of conduct. 



 
Beside with Europe's deep integration, the surge of ''new regionalism" in Latin America and 
"mega-integration initiatives'' such as APEC and FTAA regional economic integration has 
received a new, worldwide impetus. Regionalization and integration of markets are major 
trends in the international economy. For the countries that are part of the main trade blocks 
which already exist or are in course of formation economic integration ensures greater 
competitiveness, a broader scale of production and greater market access.  The countries 
that do not form part of these groupings may be even more vulnerable to possible trade 
conflicts or to diversion of trade and FDI to countries forming part of such blocks. In 
addition to the potential benefits that may be derived from broader markets, the 
consolidation of regional spaces can help to increase the bargaining power of the area both 
with other countries and trade blocks and within the WTO and other international 
agreements.  
 
The challenges that this wave of regional integration arrangements poses to developing 
countries and to CARICOM force them to explore how regional integration, international 
trade, environmental and other agreements can be promoted, in a mutually reinforcing 
manner, particularly in relation to the access and sustainable use of genetic material and 
protection of traditional knowledge 
 
More specifically the ongoing negotiations on the FTAA confront CARICOM countries 
with the very specific concern of how effectively negotiate an agreement that takes into 
account the access to genetic material and the access and protection of traditional 
knowledge. Most of the integration processes as well as the available literature on the subject 
treat regionalism as an economically enhanced free trade concept. This enhancement is seen 
basically in relation to the liberalization of trade in services, in movements of capital and 
labour, harmonization of regulatory regimes etc. The core of the diplomatic agenda of most 
regional agreements is the creation of a wide, liberal trade and investment regime. Free trade 
diplomacy has taken little notice of other dimensions such as biodiversity or genetic material. 
For traditional knowledge the picture is gloomier.                                    
 
Market driven economic integration generates specific pressures on domestic policy- making 
including the one dealing with access to and use of genetic resources and traditional 
knowledge. Economic interdependence creates market pressures for the convergence of 
domestic policies so those norms of one country become enmeshed with those of trading 
partners. The key issue facing the CARICOM and developing countries in general is how to 
collectively and individually manage and reduce the potential negative effects on biodiversity 
of rapid growth, trade liberalization, and enforcement of different regulatory regimes 
imposed by various international agreements adopted or being negotiated in the economic, 
social and environmental spheres.   
 
 
The few empirical studies that revise some of the above questions, and the available 
theoretical framework suggest that regionalization and openness to trade and investment has 
positive and negative effects on genetic resources and traditional knowledge. Given the 
simultaneous trends towards increasing trade liberalization and regionalization, growing 
concern and pressure over the access to genetic resources and the prominent role of IPRs 
both in the context of trade regimes and for the access to genetic materials, CARICOM 



countries will face heavy demands on their trade and IPRs regimes. To face these demands it 
is necessary to strength the negotiating capacity in the various forums. 
 
The institutional framework under which these interactions occur, in terms of both formal 
organizations, law and policies, and informal norms and practices is the key factor in the 
outcome. In this perspective it seems that the CARICOM should aim to develop broad 
common policy framework for biodiversity management, mainly genetic resources, and 
traditional knowledge, through processes of regional discussions and consensus building. 
The key issue will be whether biodiversity issues, particularly genetic material, and traditional 
knowledge should be incorporated into the process of regionalization and trade liberalization 
or continue to be treated as a separate issue to the FTAA's negotiations track If the answer is 
positive then the question of how should be considered.  
 
Regional economic integration requires nations to cooperate in creating supranational policy 
frameworks for the governance of biodiversity and the a ccess to genetic resources, as well as 
for the access and protection of traditional knowledge. CARICOM and the ongoing 
negotiations on FTAA offer opportunities for such cooperation. 
 
Whether economic integration will finally lead towards erosion of biodiversity and traditional 
knowledge depends on the particular character of the interaction between states and 
markets. 
 
This report involves the analysis of the interrelationships between three main issues: access 
to genetic material, traditional knowledge, and IPRs, in the context of the ongoing process 
of and mega-regionalization and the implementation of WTO, and other international 
agreements. 
SECTION 1. 
 
1. THE CARICOM: AN OVERVIEW  
 
1.1. General Characteristics: Insularity and Climate 
 
CARICOM has a total land area of 432.5 thousand square kilometres and a population of 
about 13.7 million, these two indicators suggest that CARICOM is a relatively small 
grouping of countries compared to other developing integration schemes. A most notable 
peculiarity of the CARICOM is that the countries of the group have no common borders, as 
a matter of fact they are separated by the sea being the exception Guyana and Suriname. 
This peculiarity makes air and maritime transport a crucial issue of the integration process. 
 
The countries of the CARICOM are either small islands or have low-lying coastlines; most 
of them are therefore particularly vulnerable to the hazards and problems facing small 
countries and islands. The importance of the marine environment, particularly for the 
islands, is revealed by the ratio of water to land area which for the smallest islands exceed 
30:1 ranging from: 1:15 and 1:24 for Trinidad and Tobago and Jamaica respectively to 1:40 
for Barbados 1:44 and 1:47 for St Kitts and Nevis and Bahamas. 
 
 



1.2.  Biodiversity: General Characteristics, Main Centres Of Plant Diversity, 
Indigenous Plants, Naturalized Species And Endemism 

 
Both mainland and island CARICOM countries have a high level of marine, coastal and 
terrestrial biological diversity. Endemic species are relatively frequent so for example St. 
Lucia, St Vincent and Dominica have important endemic species of parrots. On the other 
hand volcanic islands have mountains peaks that are considered “hot spots” from the 
conservation perspective. In their turn Guyana, Belize and Suriname have large areas of 
untouched forests. Besides all of the countries have an abundant though poorly known 
marine diversity either because surrounded by the Caribbean Sea and the Atlantic Ocean or 
because the mainland countries have extensive coastlines. 
 
The CARICOM countries have a relatively narrow resource base, which limit their 
development options that are indeed restricted to and highly dependent on biodiversity. This 
biodiversity has an important though scarcely appreciated scientific, agricultural, medical, 
educational and cultural value.    
  
The key feature of the CARICOM is diversity that is reflected on the physical, ecological, 
biological, ethnics, cultural and religious attributes. The CARICOM countries pertain to 
three different geographical spaces - Caribbean Islands, South America and Central or 
Middle America- that implies heterogeneous and extremely diverse ecological characteristics. 
Besides, they were colonized and eventually settled by people of African, Asiatic and 
European descent with the quasi elimination of indigenous Amerindians being the result an 
extreme cultural diversity reflected in each particular aspect of their traditional knowledge.  
 
Furthermore, the colonization process has also an ecological colonization component for, 
both islands and continental countries, were the recipient of exotic species brought in by the 
colonial powers in order to diversify their sources of commodities and to ensure regular 
supply of them to the metropolis2. Thus despite a first impression of uniformity conveyed by 
coconut, banana, coffee and sugar plantations, paradoxically not original of the region, the 
most distinguishing feature is the native flora which has evolved in each of the island and the 
continental countries in a sort of independent lines. Both economic and population as well 
as ecological colonization of these countries has been modified the original landscape along 
the last 500 years (since the time of Columbus) to reach it present condition. 
 
From the geological point of view the oldest areas of the Caribbean are at the extreme ends 
of the arc of islands in Cuba and Trinidad. They indicate that there are clear geological links 
between Cuba and Yucatan, hence Belize, while Trinidad is structurally part of North South 
America while it is not excluded some connection between Tobago, Barbados and the Paria 
Peninsula. Actually Trinidad and Tobago sits really on the continental shelf of South 
America, separated by only 12 kilometres from Venezuela, and, Tobago, by 30 kilometres 
from Trinidad. Both islands are, therefore, geologically part of the mainland, with evidence 
indicating that Trinidad was only recently separated, about 11-15,000 years ago. This recent 

                                                 
2 Bifani Paolo, 1999. Diversidad Biologica, globalizacion y politica economica. Real Academia de Ciencias Exactas Fisicas y 
Matematicas. Madrid.  



parting of the islands over very small distances locates Trinidad and Tobago in the same bio-
geographic region as tropical coastal South America3. 
 
In the Caribbean islands topography, climate and edaphic features combine to determine the 
specific characteristics and the diversity of vegetation of each island. Some of the differences 
depend on whether the substrate is of volcanic, coral-limestone or alluvial origin and/or 
whether the rainfall is low or high. To assume uniformity of features among the islands or 
from similar mainland is deceptive and may lead to wrong decisions. Uniformity tends to be 
higher in coastal and low elevation communities while diversity is higher in the more inland 
and elevated communities. 
 
Any forest which might have been grown in the coastal area of the Caribbean islands have 
been long since removed, especially if they were near the points of entry and settlement. One 
exception is some marsh forest in the Negril area of Jamaica. So the coastal area is in general 
characterised by the presence of cactus scrub and evergreen bush-land. Unique flora of 
endemic cacti, other succulents and low spiny shrub vegetation occur in the leeward coastal 
areas of the larger islands characterised by seasonal high temperatures and rainfall under 700 
mm often falling in one short annual season4. 
 
Although much of the original forest and woodlands of the Caribbean islands were replaced 
by plantations during the colonial period it is still possible to found natural forests and 
woodlands in areas that are unfavourable for cultivation or too inaccessible. The vegetation 
is very diverse depending on temperature, altitude, amount and periodicity of rainfall, 
edaphic structure etc. 
  
Few very typical savannas are know in the Caribbean they are located in Jamaica, Bahamas 
and Trinidad though the best know are those of the Aripo, Piarco, Mausica, Omera, Erin 
and St Joseph in Trinidad. A particular type is the pine savanna, miskito savanna, in Belize. 
 
The available data for the flora of CARICOM countries is relatively comprehensive and 
publications are available concerning floras of St. Lucia, Barbados, Bahamas, Jamaica, 
Guyana and Trinidad and Tobago. Yet for other countries the information is more scarce or 
outdated.  
 
The endemic species of the Caribbean are concentrated in the larger islands (nearly half of 
them in Cuba) while Jamaica concentrate the most of the endemic species of CARICOM 
Islands. All islands of less than 2000 km² in area have fewer than 3% of endemics. 
Endemism is particularly important in the Guyana Highlands though most of it is in 
Venezuela.  
 
Although the knowledge of Jamaica’s flora is incomplete and information is not ready 
available, the current estimates indicate that at least 3,304 species of vascular plants occur in 

                                                 
3 Trinidad and Tobago, Environmental Management Authority, 2000. National Biodiversity Strategy and Action Plan. 
4 Adams, Dennis C. 1997: Regional Overview: Caribbean Islands. In: Centres of Plant Diversity. Vol. 3, The Americas. Ed 
by: S.D. Davis, V.H. Heywood, O. Herrera-MacBryde, J. Villa-Lobos and A. C. Hamilton   WWF-IUCN-EC-ODA- 
National Museum of Natural History.  Oxford, U.K.  



Jamaica, of which 923 (27.9%) are endemic5. The Natural Resource Conservation of Jamaica 
(NRCA) indicates that current research results in several new species of plants being 
discovered each year. Yet, accordingly the Jamaica’s Conservation Data Centre database 
(CDC), 221 endemic species are classified as critically imperilled and especially vulnerable to 
extinction6. 
 
 
TABLE: 1 Jamaica: Species Richness and Endemism in Plants 
 

Terrestrial Flora 
Total Number of Indigenous Species 

Number of Endemic Species 
Percent Endemic Species 

 
Bromeliads       

60 
22 

36.7 
 
Orchids 

230 
60 

26.0 
 
Ferns              

579 
67 
11.5 

 
Cacti 

20 
10 

50.0 
 
Palms 

10 
7 

70.0 
 
Grasses 

~ 200 
1 

0.5 

                                                 
5 Natural Resources Conservation Authority, Ministry of Land and Environment. April 2001. Towards a National Strategy 
and Action Plan on Biological Diversity in Jamaica. 
6 Ibid 



 
 
 
 

Source: Institute of Jamaica. From NRCA: Towards a National Strategy….op. cit. 
 
In relation to species richness in vertebrates the information is provided in Table 2. Jamaica 
also enjoys a rich diversity of marine species  including species of fish, sea anemones, black 
corals, stony corals, sea fans, mollusks, turtles and marine mammals including whales, 
dolphins and manatees. Three Endemic freshwaters fishes have been recorded though that  
little information is available about their ecology. 



 
TABLE 2: Jamaica: Species Richness And Endemism In Vertebrates  (Excl. Fish) 

And Selected Invertebrates 
TERRESTRIAL 
FAUNA 

TOTAL NUMBER 
OF INDIGENOUS 
SPECIES 

NUMBER OF 
ENDEMIC SPECIES 

PERCENT OF 
ENDEMIC SPECIES 

Rotifers         211       <21        <10 
Land snails         514        505          98.2 
Grapsid crabs             9            9         100.0 
Jumping spiders           26                         20           76.9 
Fireflies           48          45           93.8 
Butterflies         133           20           15.0 
Ants           59            6           10.3 
Amphibians           22          22          100.0 
Reptiles           43          33            76.7 
Shore and sea birds           39            1              2.6 
Land birds           67          30             44.8 
Bats           21           2               9.5 
Other Mammals            2           2              100 
Source: Terrestrial Animal Assessment Report From NRCA: Towards a National Strategy….op. cit. 
 
 
The biological diversity of St. Lucia include at least 1,310 known species of flowering plants, 
cycads and gymnosperms belonging to 143 families. This includes 105 plants known for 
medicinal values and 241 forests tree species. There 118 fern species. 
 
The biodiversity of Trinidad and Tobago is the most diverse of the islands in the Caribbean 
archipelago, due to the continental origin of the islands. So Trinidad and Tobago has a rich 
tropical South-American natural heritage.  Although other CARICOM countries may have 
species with a high degree of endemism, they are not as biologically diverse as Trinidad and 
Tobago. Nevertheless the Trinidad and Tobago marine biota is characteristic of the 
Caribbean bio-geographical province. 
 
While there is no comprehensive listing of how many species of plant and animals there are 
in Trinidad and Tobago, some groups have been extensively studied, e.g. vascular plants, 
some moderately so and others not at all. The table 3 present a rough estimate of the present 
state of the knowledge on the number of species. 



 
TABLE 3:  Species Diversity In Trinidad and Tobago 

 
Major Groups Number of Species 
Vascular Plants 2160 

Birds 450 
Mammals 95 
Reptiles 85 
Snakes 55 

Amphibians 30 
Freshwater fishes 45 

Marine fishes 354 
Butterflies 600 
Nematodes 200-300 

Source: Trinidad and Tobago Environmental Management Authority 
 
 
Guyana being a continental country reveals some differences in relation to the islands of the 
CARICOM. Moreover Guyana is part of the Amazon region probably the richest 
biodiversity area in the world. With a high levels of endemism. Thus Guyana’s relatively rich 
biological diversity and high endemism are due to four factors: a) its location at the edge of 
the biologically outstanding Amazon basin; b) its overlying position on the geologically 
Guiana Shield; c) its position on the Atlantic seaboard and consequently its marine/coastal 
environment, and d) its history of low incidence and intensity of conversion of natural 
habitats7. In 1992, the Country Study of Biological diversity identified 6,300 species in 
Guyana however revisions done in the last 6 years indicate that the real value today can be 
around 6,500, only in 1999; 800 new species of arthropods were added to the collection of 
the CSBD8. Some of the biological diversity of Guyana is included in Annex 1. 
  
The Guyana’s biodiversity is reasonably well preserved. Approximately 10% of higher plants 
in the Amazon region can be found in Guyana, the rest would comprise species that are 
found in the Guiana Shield, Atlantic zone or are endemic. In the case of fish 352 species 
have been identified representing nearly 18% of Amazon fishes and in relation to 
amphibians and reptiles the 186 identified species correspond to 7% of the Amazon’s stock. 
Percentage is higher in the case of mammals for the 123 identified species represent 41% of 
Amazonian species. Yet genetic description and cataloguing has been singularly absent in 
relation to Guyana’s biodiversity. Genetic work, motivated by plant breeding needs, has been 
carried out mainly for economically important plants such as sugar cane and rice, which 
indeed are from the ecological point of view exotic species. The situation for native species 
is the opposite for, just to give an example, in the case of cassava a relevant staple, several 
land races have been identified though not genetically described. 
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For the same reasons, -incomplete inventory and lack of information- the values for 
endemism in Guyana is likely to be underestimated. Official values are of 173 endemic plant 
species and 10 animal species.  
 
Trinidad and Tobago represents a particular case. As mentioned the two islands were 
geologically part of South America and were only geologically recently separated, from South 
America. Disconnection on such a short, geological, time scale, has not allowed for the 
evolution of separate species and therefore island endemism is not a critical factor in 
Trinidad and Tobago.  The small distance between this country and the mainland does not 
present a barrier to flying animals, nor to many terrestrial plants or animals. Trinidad and 
Tobago flora and fauna are therefore, natural extensions of South American populations, the 
species being identical.  However, it is believed that there are a number of sub-species of 
different plant varieties and endemic plant species. Of special note are some of the palms 
and species of reptiles found in Tobago, but not in Trinidad. 
 
Nine endemic plants have recorded in St. Lucia and five  species of birds 
 
The centres of genetic diversity identified in the CARICOM countries are: 
§ The Morne Trois Pitons which has been declared National Park, it covers an area of 

70 km² in south central interior of Dominica. It is characterised by rain and 
montane forests and peculiar habitats provided by volcanic lakes (hot) sulphur 
springs and fumaroles, it contain about 500 vascular plant species some of them 
used for craft and ornamental purposes. 

§ Two centres of plant endemism: The Blue and John Crow Mountains in Jamaica, 
have been established as a unique National Park in 1991 encompassing both 
mountains. It covers an area of 782 km² located in Government-owned “Crown 
Lands” under the jurisdiction of the Forest Department. The vegetation is 
composed by lower and montane rain forest, montane scrub, tall-grass montane 
savanna, cliff and landslide vegetation. The flora has more than 600 species of 
flowering plants of which 87 are strictly endemic to the National Park. Nearly 275 
Jamaican endemic species and 14 endemic varieties are found in the area. Of the 59 
tree species identified in the Blue and Port Royal Mountains forests, twenty four are 
considered endemic. Some plants are used for medicinal purposes while other have 
potential ornamental value including orchidaceae and bromiliaceae. The area is in 
addition the major watershed for the cities of Kingston and Port Antonio as well as 
for important plantations of banana, coffee and sugar-cane. Besides, of the total of 
36 restricted–range land birds occurring in Jamaica 28 are endemic to the island (the 
highest total for any Caribbean island) most of them occurring in the mountains. 

§ The Cockpit Country comprehend an area of 430 km² of evergreen seasonal forest, 
limestone cliff and landslide vegetation. Although it has not yet formally declared a 
protected area much of it has a Forest Reserve Status under the jurisdiction of the 
Forest Department. Experts estimate that the area contains about 1500 vascular 
plant species of which 400 are endemic of Jamaica including 100 species of 
angiosperm and one species of fern strictly endemic to Cockpit Country. Two wild 
relatives of edible yam occur in the area: Rajania cyclophylla which is endemic of 
Cockpit and R. Cordata which though restricted in Jamaica to the Cockpits also 
occur in other West Indian islands. As in the case of Blue and John Crow 



Mountains most of the restricted–range birds occurring in Jamaica and the 28 
endemic species are present in Cockpit. 

§ The Aripo Savannas Scientific Reserve in Trinidad cover an area of 18 km of marsh 
forest, palm marsh and savanna. Accurate information about its flora is available.        

   
The countries of the CARICOM have experimented an impressive ecological colonization to 
the extent that the image that they offer to the world is more associated with exotic 
naturalized species such as sugar, coffee, bananas, tea, mangos etc rather than with originally 
Caribbean species.  Moreover the Caribbean islands were crucial in the introduction of 
species from Europe and Asia to the New World. So the Saint Vincent Botanic Garden was 
the first receiver of nutmeg, while the Bath Botanic Garden  (created in 1779) had a crucial 
role in the introduction in the New World of the Cavendish banana variety and the Carletton 
Botanic Garden in Jamaica was responsible for the introduction of the Bombay mango and 
some varieties of oranges9. Cassava, maize and pulses were brought from the Mainland 
America by Arawaks and Caribs while citrus, ginger and plantains were brought by 
Europeans and mostly originated in Asia. Sugar–cane was introduced in the Caribbean in 
1516 while indigo, cotton and tobacco were established in Barbados to be grown for exports 
by 1640. These and other crops replaced native woodlands which timber was used for 
building and fuel for the sugar factories.  
 
Grazing and browsing animals were introduced to Antigua, Barbuda, and Anguilla. Cattle 
were often allowed to roam free and as far back as the buccaneers of the 17th century cattle, 
goats and pigs had become feral on many islands. The introduction of predatory animals for 
example cats and mongoose have been the cause of the extinction of several small native 
animals such as birds, reptiles and small mammals. Introduced monkeys in Grenada, 
Barbados, and Nevis live in balance with introduced citrus, guava and other fruit trees. Other 
introduced animals were donkeys and deer. Together with animals fodder species were 
introduced such as the guinea grass  (Panicum maximum). 
 
Some introductions have had threaten effects on the native species for instance the 
introduction in Jamaica of mock orange (pittosporum undulatum) originally from Australia, the 
rose apple (Syzygium jambos) and the ginger lily (Hedychium gardnerianum) that threat native 
shrubs and undershrubs of Jamaican Blue Mountains. Similarly the introduction in Jamaica 
of the African molasses grasses (Melinis minutiflora) are proved to be very invasive, colonize 
areas rapidly inhibiting natural succession and threatening local natural species. 
 
Besides some originally Caribbean species such as some species of mahogany (Swietenia 
mahagoni) was over-exploited during colonial times so that nowadays is not found in 
Jamaican forests. As a matter of fact naturalized species have become fully integrated into 
the autochthonous island communities and in these situations they do not stand out as 
ecologically incompatible with the indigenous ones. So, floristically mixed communities have 
been created providing habitats for native birds, mammals and other animals, as well as 
indigenous epiphytes, parasites and climbers. This exotic-naturalized vegetation is regarded 
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by most people as “natural”.10 The degree of naturalized vegetation is in inverse sequence to 
the size of the island so while in Barbados represent 30% of the total species in Jamaica the 
percentage is 14%, and in Cuba of 6%. 
 
 
1.3. Threats and Biodiversity Erosion 
 
The loss of biological diversity is considered the most critical environmental issue facing the 
human society. In order to identify, to assess, and to set priorities for the management of 
biodiversity the concept of hotspots is now widely accepted. The concept recognizes that a 
small number of eco-regions occupying a small portion of land surface account for an 
inordinately large share of earth’s terrestrial biodiversity. 
 
These biological rich areas have high concentration of species restricted to these places and 
found nowhere else, these species are known as endemic species. The areas hosting them are 
among the most threatened.  
The islands countries of the CARICOM are part of what has denominated the Caribbean 
hotspot which as one of the highest concentration of endemic species in the world: of the 
497 reptiles species found here 80% are endemic, of the 1,518 vertebrates more than half are 
unique to the Caribbean. The Caribbean host 2.3% of the total endemic plants of the planet 
and 2.9% of endemic vertebrates. Yet at least 10 parrot species and 33 mammal species have 
been driven to extinction over the last centuries. Actually the Caribbean islands are included 
among the 8 hottest hot spots. 
 
In the case of continental CARICOM countries and particularly Guyana it is not known that 
any species has become extinct, yet, there is trend to the increasing adoption of some 
practices that threaten biodiversity such as: large scale selective logging of some species and 
unregulated chainsaw operations; land conversion to agriculture and other uses; unregulated 
exploitation of forest resources in Amerindians communities; burning; increasing use of 
agrochemicals; soil erosion; degradation of water quality; introduction of invading exotic 
species; over-exploitation of natural areas (e.g. mangrove vegetation); and so on. 
     
For the case of Jamaica at least the following species are thought to be extinct11: 
§ Monk seal (Monachus tropicalis), 
§ Giant galliwasp (Celestus occidus), 
§ Black racer (Alsophis alter), 
§ Jamaican rice rat (Orysomyz antillarum), 
§ Jamaican parauque (Siphonorhis Americana),and  
§ Black-capped petrel/Blue Mountain duck (Pterodroma hasitata, caribaea). 

  
An important cause of loss of biological diversity in the CARICOM and particularly the 
islands is the introduction of alien species, a practice that goes back to colonial times and it is 
associated with the “ecological colonization” of Caribbean and Latin American ecosystems  
or simply by the introduction of domestic plants and animals and exotic animals as pets or 
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ornamental plants. Frequently these animals escaped, adapted to the new environment and 
established wild population. The case can be illustrated  with the Indian Mongoose 
introduced in Jamaica in 1872 to control rats (also an exotic species introduced in the New 
World by the Europeans), although the mongoose reduced rat population it also preys on 
various wild animals and it is believed to be the major factor in the extinction and decline of 
five Jamaican endemic vertebrate’s species: a lizard (Giant galliwasp) a snake (Black racer) two 
birds (Jamaican Parauque and Jamaican Petrel) and a mammal (Jamaican rice rat), being in 
addition a main threat to several rare and endangered animals such as the Jamaican Iguana, 
the Jamaican Boa and other diurnal ground–dwelling lizards. Domestic introduce animals 
such as pig become feral and compete with natural herbivorous species such as the Jamaican 
Iguana and the Jamaican Hutia12. Similar situations occur with plants so the introduction of 
Mock Orange and Wynne grass are spreading into large areas of the Blue and John Crow 
Mountains National Parks competing with local trees seedlings for space and so preventing 
the regeneration of natural forests. 
 
It must be noted that many of CARICOM rare and threatened animals depend on the forest 
for their habitat and survival, so the decline of forest areas and their simplification has an 
important impact on the original biological diversity. St. Lucia has 27 endangered plants 
registered. 
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2. BIODIVERSITY AND GENETIC RESOURCES:  
ECONOMIC, SOCIAL AND ENVIRONMENTAL VALUES 

 
2.1.  The Value Of Biodiversity 
 
Traditional approach to the discussion of the value of biodiversity distinguishes between 
direct and indirect value of biological diversity. This distinction is strongly related to a 
second one: private value and social value. Direct value is associated with specific elements 
of the biological diversity that are collected to satisfy the consumption or production needs 
of the society. The indirect value derived from the role that biological diversity, understood 
as combination of organisms sustaining biophysical cycles within the framework of a 
hierarchy of ecosystems. The latter includes mostly what are called ecosystem services 
defined as the processes and conditions of natural ecosystems that support human activity 
and sustain human life. Such services include the maintenance of soil fertility, climate 
regulation and natural pest control and provide flows of ecosystem goods such as food, 
timber and fresh water. They also provide intangible benefits such as aesthetic and cultural 
values. Ecosystem services are generated by the biodiversity of ecosystems. 
 
The biophysical basis of the direct value of species and genetic material is better known than 
the biophysical basis of their indirect value. The elements responsible for the indirect value 
of biodiversity are still poorly understood. Some group of species, called keystone species, 
have stronger feeding interactions with each other than the larger food web and while some 
other group of species, known as critical link or mobile link are important for the realisation 
of complementarities between ecosystem components. Yet it is not well understood how 
diversity of genes, genotypes, species and communities influence ecosystem function, nor 
which are the optimal levels of biodiversity in communities and ecosystems and neither 
which are the factors that control them. Thus, although there is agreement that the 
preservation of habitats, species and genetic material is critical for the existence it is not 
understood which components, functions and processes are the crucial ones and how they 
interact among them.    
 
Economists and ecologists are trying to quantify the impacts of changes on biodiversity on 
the delivery of ecosystem services and to ascribe monetary value to these changes. 
Techniques used to attach value to biodiversity range from direct valuation based on market 
prices to estimates of what individuals are willing to pay to protect specific species. The 
valuation of biodiversity involves uncertainty, because ecological and societal systems 
interact in non-linear ways and because human preferences change through time.  
 
Part of the distinction between private and social value of biodiversity lie in the fact that 
individual users of biological diversity resources are not confronted with the indirect costs of 
their actions. It is also conventional to distinguish two main components in the private value 
of biodiversity: one component lies in the services provided in the curse of its use by in 
individuals, firms, household etc. This is referred as use value, it includes both direct and 
indirect value, and the value of the option to make use of a resource in the future even if it is 
not currently being used. Once the use value have all been taken into account there is still 
another value which has been referred to as non-use or non-consumptive value. This latter 
value is especially relevant for environmental goods and services and particularly for genetic 
resources.    



 
If there is non-use or non consumptive use of services, goods or resources then its private 
use value is what the user is prepared to forgo by committing that resource to a particular 
economic activity. The more useful or more productive a good, resource or service is, the 
greater its value hence its price. But this is not the case for most environmental resources 
and particularly is not for genetic resources. The reason is that there are no markets for the 
services provided by biodiversity and particularly for their future ecological services. More 
specifically: 
 
§ biodiversity is characterised by strong and complex interdependences between the 

uses of the services it provides which give rise to important externalities, 
§ biodiversity, or the services it provides, has the characteristic of public goods which 

in its turn gives rise to free-riding and, 
§ there is fundamental uncertainty about future effects, which indeed precludes trades 

in future risks. 
 
There is an additional very important aspect of the use of biodiversity - its information value. 
Though it is recognised that biological resources do have information value this may not be 
well defined. Moreover, the evolution of biological resources changes the potential use of 
species or ecosystems, but this potential use is not predictable in advance hence it is not 
possible to assign to it any monetary value.   
 
Following this mainly ecological cum conservationist perspective and on the basis of 
theoretical and methodological approaches it has been estimated that the economic value of 
the ecosystem services for the entire biosphere is  in the range of US$ 16-54 trillion per year 
with an average of US$ 33 trillion a year compared with the annual global gross product of 
US$ 18 trillion13. 
 
 
2.2.  The Value Of Genetic Resources  
 
The previous dominant approach is reflection of the concern about the erosion of biological 
diversity, hence associated with conservationism. However, it seems convenient to examine 
the issue of value from a broader perspective. So a distinction between the value of 
biological diversity and the value of the diverse biological resources pertaining to the 
biological diversity should be made. The former correspond basically to the value of 
diversity as opposed to uniformity or homogeneity. It is the value of conserving biodiversity. 
For the purpose of this report what matters is the second approach. What concerns this 
study is the value of biodiversity that arise from the increasing commercial value of genetic 
resources, defined as biological materials of animal,  plant, microbial or other origin that 
have actual or potential value and contain the hereditary information necessary for life and 
are responsible for their useful properties and ability to replicate. 
 
For millennia mankind has used and managed genetic resources in agriculture, food, 
medicines industry etc., yet these resources have never had a market value. The management 
of genetic resources is intrinsic to the traditional selection of crops, hybridisation, the 
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brewing beer, the preparation of yoghurt and cheese, the making of wine, the selection and 
use of plants for medicinal use, the produce of traditional food and so. With the advent of 
modern molecular biology, genetic engineering and biotechnology the role of genetic 
resources for the improvement of agriculture in terms of productivity, pest resistance, 
chemical and stress tolerance, the production of pharmaceuticals, crop protection products 
(insecticides, herbicides, etc.) cosmetic and perfumes, primary health care and the like has 
been enormously enhanced.  
 
Moreover, biotechnology permit to harness living organisms, to degrade refuse and clean up 
polluted sites, to provide energy, to concentrate minerals ( in situ bacterial lixiviation). Modern 
molecular biology and genetic engineering enhanced the human capabilities to modify 
genetically living organisms and even allow the transgenic modification of organisms with 
enormous though controversial effects on agricultural and food production, health and 
pharmaceutical, bio-prospection, screening of natural resources and scientific research and 
technological development.  
   
In general there are two basic values of genetic resources as producer of goods14: 
 
§ The general strategic search for new resources which justifies the maintenance of 

most materials and; 
 
§ The specialised search for new genetic materials to meet specific needs, which 

justifies the collection and preservation of fringe genetic resources   
 
To assess the economic value of the goods and services originated in biological diversity is 
fraught with difficulties for many of these goods and services are intangible or of difficult 
appropriation so more often than not there are no markets for them and if they exist they 
are extremely imperfect.     
 
The efforts to valuate these resources have been fairly speculative. It provides however 
indications about the orders of magnitude involved. These efforts have approached the 
problem from at least three main angles: 
 
§ Indirectly through the market of the drugs, seed, pesticides, health care products, 

cosmetics ornamental plants and other biotechnological products of which they are 
the source material; 

 
§ If a market exist for the species to look at the value of the species, plants, varieties, 

extracts etc. traded, and; 
 
§ Examining the value of the drugs in terms of their life-saving properties  and using a 

value of a “statistical life”. 
 
Having in mind the above comments, the estimate world market for products derived from 
genetic resources is on the range of US$ 500 billion and US$ 800 billion per year. This 
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reckoning includes the use of genetic resources in agriculture, pharmaceuticals, other 
biotechnological uses, botanical medicines, ornamental plants, crop protection, cosmetics 
and perfumes. The market value for some of these genetic resources or their derivatives is 
extremely high while for others it is but a few dollars for example while a retail price for a kg 
of cotton is about US$ 1.50 for the human growth hormone is US$ 20 million. 
 
Annual global sales of medical drugs were estimated in 1998 at about US$ 300 billion with a 
growth rate until 2001 estimated at 6% per year15. The number of metabolic drugs in the 
market is about 3000. It is estimated that cumulatively natural products have originated more 
than half of the drugs in many therapeutic categories in use. It is difficult to establish a trend 
in relation to the role played by natural products because the interest for natural bases for 
R&D of drugs has been cyclical with no clear definitive paths and also as the pattern is 
unlike in different areas of the sector. So natural products have an important role in the drug 
discovery process related to cancer and infectious diseases: of the 87 approved cancer drugs 
between 1983 and 1994, 62% are of natural origin or modelled on natural products. For anti-
bacterials the percentage is higher, 78% while for anti-infectives drugs is 63%16. Despite this 
importance and the traditional role played by nature in the production of medicines only 
between 5 and 15% of the nearly 250,000 to 500,000 species of higher plants have been 
investigated for the presence of bioactive compounds. 
 
The importance of medicinal plants has been recognized by the WHO. The WHO 
resolution WHA47.27 called on the Director General: “to consider the contribution that WHO 
might make to promote, respect and maintenance of indigenous knowledge, traditions and remedies, in 
particular, their pharmacopoeia”. 
 
Although plants have been the main natural source of medicinal products there are also 
other sources: microbial, animal, marine, insects, and human genetic resources. Even though 
a negligible part (less than 1%) of all assumed known micro-organisms have been identified 
and only a little percentage of these have been described and still a smaller number screened 
for commercial potentials. Micro-organisms are the source of some of the most important 
drugs on the market such as antibiotics (penicillins, cephalospirins, tetracyclines, etc.) 
antitumour agents, enzyme inhibitors, antimigraine agents etc.  
 
Although largely unknown, microbial diversity may exceed that of all other diversity. Genetic 
engineering presents new opportunities for pharmaceutical firms to develop drugs from 
microbial sources. They offer to firms several advantages in relation to other natural 
products for they: 
 
§ are easily collected from a wide range of environments including soil samples, leaf 

litter, animal dung, beetle carcasses etc. and frequently a unique sample can provide  
more than 100 species; 

 
§ are difficult to track and monitor for their taxonomy and geographical distribution is 

poorly known so it is extremely difficult to  establish  the origin of the sample; 
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§ provide a broad diversity of compounds; 

 
§ are easy to preserve and maintain in ex situ conditions; 

 
§ can be cultivated in laboratories -normally by fermentation processes-  to provide  

the needed amount for screening; 
 
§ require a negligible part of in situ population to be samples, for with a very small 

proportion of the whole organisms is possible to have a viable  sample. 
 
Animal genetic resources contribute with 23% of all compounds contained in prescription 
drugs in the USA. Indigenous people in the tropical area have traditionally used poisonous 
compounds obtained from venomous animals, and nowadays the purified toxins form of 
those compounds are used in laboratory experiments and the production of very specific 
drugs. Besides hormones from animals are increasingly used in biotechnology. 
 
The magnitude of the diversity of marine organisms is largely unknown. The current 
assessment that puts at 20% the share of species of marine origin is probably underestimated 
for it suffer from a bias towards the much more research and systematic done in terrestrial 
ecosystems. The systematic collection and investigation of marine organisms for therapeutic 
purpose is extremely recent, it goes back only to the early 1970s when the NCI incorporated 
marine organisms in its research and screening programme. Later on during the 1980s some 
pharmaceutical firms initiated marine screening programs (Bristol Myers Squibb, Merck, 
Rhone Poulenc, SmithKleine Beecham). Marine organisms offer an interesting potential of 
bioactive components from novel chemical classes not found in terrestrial ecosystems. For 
the time being no isolated compound from marine organisms has reached the commercial 
phase. In general, the collection of marine organisms is constrained by the difficulties of 
access, the high cost of obtaining specimens and the want of techniques for ex situ 
reproduction of marine invertebrates. 
 
Although no major drug has been still derived from insects its enormous diversity -over one-
half of the 1.4 millions species described to date-, and the fact that they use a great variety of 
chemical compounds, for defence and other purposes, have attracted the attention of 
researchers and pharmaceutical firms that anticipate the possibility of arthropods or insects 
as the source of genetic material of great medical value. 
 
Human genetic resources are being increasingly used in the pharmaceutical industry, a trend 
that is likely to accelerate with the results of the Human Genome Project. However, they are 
excluded from the provision of access and benefit sharing of the Convention on Biological 
Diversity (Decision II/11 paragraph 2 of the second Meeting of the Conference of the 
Parties) and it is still a largely unregulated area. They are not considered in this report. 
 
In general the priority source of genetic material for pharmaceutical firms are plants while 
microbial material ranks second. However, the situation depends on the characteristics of 
the firms for example large firms like Monsanto (chemistry, seeds, crop protection), Glaxo-
Wellcome (pharmaceutical) or the NCI report that 90% samples are from plants, but for 



Novo-Nordisk (health care and enzyme research) and Xenova (natural products) 90% of 
their sources are micro-organisms while for Pfizer the main interest is on fungi.  
 
In the case of medicinal use of genetic resources it is therefore possible to distinguish two 
broad categories of economic value, one readily estimated and the other not. The first relates 
to the use values of plant-based drugs, seeds and other products. These are products and 
drugs directly connected to the species from which they are derived, and there exist an 
important market in the product or drug. In this case the value is appropriable, it may/may 
not command  a market price but its value can always be estimated. In this case the 
medicinal use of plants is twofold: as a component of a drug, seed chemical product etc., of 
major commercial use whether by prescription or over–the counter sales and as traditional 
medicine which more often than not does not attract a market price. It is estimated that in 
developed countries about 25% of all medical drugs are derived directly from plants, this 
implies that their production depends on those plants. In developing countries the 
proportion of drugs derived from plants is nearly 75% 17. The sales of drugs based on 
traditional medicines has been estimated to be more than US$ 32 billion per year18  
 
The second value of the genetic resources to the pharmaceutical, biotechnology and other 
industry is more vague for it is the value of providing leads in the creation of ultimately 
synthesised pharmaceuticals, new chemical compounds and biotechnological products. This 
value is informational in nature and as it always happens with information is very difficult to 
appropriate, it has no market price and to estimate its value is extremely difficult. 
 
In his letter to the U.S Congress requesting the US ratification of the CBD the former 
Secretary of State Warren Christopher indicated that the contribution of foreign germ-plasm 
to only two crops in the USA was valued at US$ 10.2 billion per year19. 
 
The importance of genetic material for agriculture can be visualized having in mind that 
between 1930 and 1980 the productivity of maize, wheat and potatoes increased by 333%; 
136% and 300% respectively and that these improvements were possible because the use of 
genetic material from different parts of the world. In 1998 the total global market for seed 
was estimated at US$ 50 billion while the approximate value for all products derived from 
genetic resources for agriculture was reckoned between US$ 300 billion (low estimate) and 
US$ 450 billion (high estimate)20  
 
What is worth considering is that payments made for samples either in the form of simple 
cash transactions, contingent payments or cash up front and the possibility of future 
royalties may reflect the compensation for the collection, labour and taxonomic expertise 
and shipment but not the rent of the genetic material itself.  
 
 
2.3.  Economic Value and Potentials of Genetic Resources in CARICOM 
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The countries of the CARICOM have high levels of biological diversity per unit of land area. 
Theses levels of biodiversity are particularly remarkable bearing in mind the high densities of 
human population in the region, the history of settlement and the intensive exploitation of 
natural resources. This biodiversity is also among the least systematically studied in the 
world. Hundreds of wild plants have not yet been properly documented, including: over 
3,000 plant species in Jamaica,  2,300 in Trinidad and Tobago and 450 in Grenada21.  
 
The useful plants of the Caribbean islands are summarised in Annex 2 where species that are 
used for both medicinal and food purposes have not been repeated. Naturally occurring 
food plants are few, and most of them also found on mainland America.  Although the 
native birds consume almost all kinds of fruits with a fleshy pericarp and are the usual agent 
for the dispersal of the seeds, only few of these fruits of trees and shrubs are consumed to 
any extent by people, several berry-type fruits eaten by birds, are toxic to humans, e.g. the 
drupes of the burnwood (Metopium brownii) of Jamaica. Most medicinal plants in current use 
are widely dispersed. 
 
Many craft materials are obtained from common crops such as coconut and maize or from 
introduced species such as the flamboyant (Delonix regia) or the redbead tree (Adenanthera 
pavonina). Many carving and turning woods like blue mahoe, (hibiscus elatus) grow well in 
plantations. Dyestuff and rope were traditionally obtained from the bark of mangroves and 
Hibiscus elatus with great damage to the trees. There is a great variety though of potential 
ornamental species, including shrubs, trees, cacti, epiphytes (bromeliads and orchids), 
climbers and ferns that are not listed in the table.  Finally some natives which are sources of 
insecticides have only sparingly been brought into cultivation22.  
 
On the basis of both their folklore use and the revision of scientific literature a list of 
candidate plant species for laboratory study has been done at the University of West Indies 
St. Augustine23. Some of the local species described as sources of pesticide natural products 
are indicated in Table 4. 
 
 
TABLE 4. Local plant species described as sources of unidentified pesticidal 

natural Products 
 

           
 

Scientific name                                   Common name(s) 
Asclepias curassavica (Asclepiadaceae) Matac; Redhead; Butterfly weed; Wild 

ipecacuanha  
Bixa orellana (Bixaceae) Annatto; Roukou  
Cassia occidentalis (Leguminosae) Wild coffee; Jamaica dandelion 
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Catharanthus roseus (Apocynaceae) Periwinkle; Old maid; Ramgoat rose 
Cymbopogon citrates (Gramineae) Fever Grass; Citronelle; Lemon grass 
Eupatorium odoratum (Compositae) Baby bush; Jacknabush; Christmas bush 
Lantana camara (Verbenaceae) Kayakeet; Graterwood; Wild sage; White sage 
Neurolaena lobata (Compositae) Bitter bush; Zebapique; Cowgall bitter; 

American goldenrod 
Parthenium hysterophorus (Compositae) Whitehead Broom; Wild Wormwood;  
Petiveria alliacea (Phytolaccaceae) Gully root; Mapiuriite; Guineahen weed 
Portulaca oleracea (Portulacaceae) Pusley; Common purslane 
Source: Seaforth, C.E. 1991. Natural Products in Caribbean Folk Medicine (UWI St. Augustine. 

 
Some of the commercial natural products of countries of the CARICOM are listed in 
Table 5 
 
 
TABLE 5: Some Commercial Natural Products of the CARICOM Countries 
    
COUNTRY PRODUCT PLANT SOURCE STATUS 
Bahamas 
 
 

Cascarilla 
Bark=Eleutera to 
flavour beverages 

Croton eleuteria 
produces 
(Euphorbiaceae) 

Scarce. Tree produce resin 
cascarillin volatile oils vanillin 

Jamaica and 
Dominica 

Bay, mixture of 
eugenol, pinene etc 

Pimenta racemosa 
(Myrtaceae) 

Commercial. “Bay Rum” food 
flavouring 

Trinidad and 
Guyana 

Ryania bark = 
Rookoojab yields 
ryanodine 

Ryania speciosa 
(flacourtiaceae) 

Scarce. Undershrub 
insecticidal/pharmaceutical 

Dominica   Patchouli oil Pogostemon 
patchouli (Labiatae) 

Malayan herb essential oil 
fragrance/insecticidal 

Source: Compton E. Seaforth. Op.cit. 
 
A study was done in Belize in order to ascertain the value of non-timber tropical forest 
products. Starting from the fact that local herbal pharmacists and healers use to purchase 
and process medicinal plants from herbs gatherers and small farmers at an average price of 
US$ 2.80 per kilogram and the assessment of sustainable harvesting of medicinal plants in 
Belize tropical forests the study concluded that the present value of plant medicine represent 
a value ranging between US$ 726 and US$ 3,237 per hectare. These values compare 
favourably with alternative land uses in the region (corn, beans etc), which has been 
calculated at US$ 288 per hectare24.  
 
The Biodiversity Country Study for St. Lucia reports that 125 species of micro-organisms 
have been identified in the island.  In addition there is a large list of flowering pants, plant 
species, mammals, arthropods etc., considered of importance to agriculture and human 
health in St. Lucia25.   
                                                 
24 Balik M.J., Arvigo, R., Shropshire G. and Mendelsohn R. 1996. Ethno-pharmacological studies and biological 
conservation in Belize: valuation studies. In: Balik, M.J., Elisabetsky E. and Laird S. A.  (eds.) Medicinal resources  of 
tropical forests: biodiversity and its importance to human health. Columbia Univ. Press. New York 
25 Biodiversity Country Study Report. Ministry of Agriculture, Soil, Forestry, Fisheries and the Environment. 



 
In Jamaica the following potential biological resources have been identified among others: 
 
§ Rosy periwinkle, first identified in Jamaica is a source of a drug used to treat some 

forms of cancer; 
 
§ Red nickel for commercial drugs; 

 
§ Sea urchin being tested as anticancer drug 

 
In general the philosophy that the natural products hence genetic resources are divine 
bounty to be used directly or shared with whoever is in need is prevalent in the West Indies. 
Such belief tends to blur refinements of property and ownership, resulting in only occasional 
prosecutions and even rare convictions for illicit felling of trees or environmental vandalism.  
 
 
3.  TRADITIONAL KNOWLEDGE  
 
3.1.  Concept and use of traditional knowledge 
 
There is no official standardization or clear cut distinction between several terms such as 
Local Knowledge (LK), Indigenous Knowledge (IK), Traditional Knowledge (TK), 
Indigenous Knowledge Systems (IKS), Indigenous Resources Management Systems 
(IRMSs), etc. Frequent use of these expressions give them roughly the same meaning and 
significance.  
 
The CBD refers to traditional knowledge in relation to in-situ conservation as the “ … 
knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles 
relevant for the conservation and sustainable use of biological diversity…” (CBD Art.8j) 
 
One definition of indigenous knowledge refers to it as the knowledge held and used by 
communities, peoples and nations that are indigenous. These definitions encounter the 
controversy concerning the meaning of indigenous people: 
 
1. persons of historical continuity with pre-colonial periods who consider themselves 

different from other sectors that now prevail in those countries or; 
 
2. indigenous as defined by most dictionaries as occurring naturally in a country or 

region, produced naturally in a region or country, or indigenous as belonging to a 
particular place or country or region.  

 
In the latter meaning traditional knowledge and indigenous knowledge are practically 
synonymous. 
 
The International Labour Organization (ILO) Convention 169 defined indigenous people as 
“Peoples in independent countries who are regarded as indigenous on account of their descent from the 
populations which inhabited the country, or a geographical region to which the country belongs, at the time of 



conquest or colonization or the establishment of present state boundaries and who, irrespective of their legal 
status, retain some or all of their own social, economic, cultural and political institutions” (Art.1).  
 
So the concept of traditional knowledge is a multifaceted and complex one encompassing 
several components that can be directly or indirectly related to each other, The second 
relevant feature of traditional knowledge is that it arise as a response to  and in reaction to 
specific social, economic, cultural and ecological environments. Thirdly,  it refers to a 
collective creation and is generally held collectively.  Finally,  a large part of traditional 
knowledge is orally transmitted from generation to generation, hence remaining largely 
undocumented 
 
It is worth noting that although indigenous knowledge can be generally considered as 
traditional knowledge, not all traditional knowledge is indigenous knowledge. The distinction 
can be relevant in the context of this report for the implications that it might have for 
intellectual property and particularly concerning the relation of the subject matter to the 
public domain. 
 
The systematic study and evaluation of TK is generally known as ethno-science and include 
among others: ethno-botany, ethno-ecology, ethno-biology, ethno-medicine and so. WIPO 
provides a large list of categories of traditional knowledge. For the purpose of this study the 
following WIPO categories of traditional knowledge will be considered: agricultural 
knowledge, scientific knowledge, technical knowledge, ecological knowledge, medicinal 
knowledge, including related medicines and remedies, and biodiversity related knowledge.   
 
There are several areas in which TK is relatively well understood and exploited. Among 
them agriculture, medicine and health, soil conservation, forestry conservation. In the case of 
agriculture it is recognized that traditional varieties (also named folk varieties) are vital to 
modern agriculture for maintaining agro-biodiversity. Indigenous and traditional 
communities still retain their systemic, adaptive and innovative approach towards agriculture: 
they plant, breed, experiment and conserve; they grow food and cash crops, herbs and 
medicinal plants26. Since many traditional agro-ecosystems are located in centres of biological 
diversity containing populations of variable and adapted landraces as well as wild and weedy 
relatives of crops, they are indeed truly in situ repositories of genetic diversity27.   
  
Locally developed systems of knowledge and their use are a rich source of information 
available regarding the use and conservation of biological species for food, agriculture and 
medicine. Besides the advent of biotechnology and the expansion of the natural health care 
and cosmetics found in traditional knowledge the source for the development of new 
potentially marketable products.    
Although it is commonly accepted that the basic feature of TK is that its main form of 
transmission is through repeated practice, apprenticeship with elders and specialists, it is 
possible to distinguish three situations. 
 

                                                 
26 Plenderleith Kristina 1999. Traditional agriculture and soil management. In: Cultural and spiritual values of Biodiversity 
UNEP. IT Publications. London 
27 Altieri, M.A., Anderson M.K. and Merrick L.C.  1987. Peasant Agriculture and the conservation of crop and wild plant 
resources.   Conservation Biology 1. 49-58. 



The first refers to cultures with very old and reach ethno-botanical tradition that have 
written language. In this case the knowledge has been transposed into volumes of ethno-
medicine, horticulture, conservation practices, foods traditions. Frequently in this case there 
is an institutional systems devoted to the continuous study of plant species and the education 
of young people on this knowledge. The typical cases are found in Asia, particularly in India 
with its Ayurvedic knowledge and practice that has been carefully compiled, supported by 
botanical gardens and though in special colleges. Similar situation occur in China in relation 
to traditional medicine. In other countries such Tibet and Thailand education on traditional 
knowledge is provided by well established educational structures based on the monasteries 
and sanctuaries.   
 
The second situation is the oral tradition. The cumulative traditional knowledge is embodied 
in respected individuals such as healers, shamans, etc. and transmitted through 
apprenticeship with young people. A third situation occurs when there is no written language 
nor a strong oral tradition. In this case traditional knowledge is dispersed in pieces of 
folkloric knowledge. This is the case of those people that suffered the fragmentation of their 
communities by colonialism. Traditional knowledge is in the two latter situations vulnerable 
to acculturation, habitat destruction, environmental degradation and conversion, human 
migration, mortality etc. 
 
Traditional knowledge and particularly ethno-botany has proven to be very useful in several 
areas.  It is an important conveyor of relevant experience: the direct dependence of people 
on natural systems, traditional food systems and medicines is still a way of life form of a 
large part of the world population particularly in developing countries where over 80% of 
the people continue to rely on traditional plant medicines for primary health care28.  
 
The importance of traditional medicine was recognized by the WHO when it initiated its 
Traditional Medicine Programme in 1976. The official recognition came later in the WHO 
Primary Health Care Declaration of Alma Ata in 1978. The WHO Traditional Medicine 
Programme has adopted the following definition: “… the sum total of knowledge, skills and 
practices based on the theories, beliefs and experiences indigenous to different cultures, whether explicable or 
not, used in the maintenance of health, as well as in the prevention, diagnosis, improvement or treatment of 
physical and mental illnesses. The terms complementary/alternative/non conventional medicine are used 
interchangeably with traditional medicine in some countries”. 
 
In addition to information about plants’ use and biology, traditional knowledge provide 
models for sustainable collection, cultivation and use of plants species, hence for sustainable 
ecosystem management. Direct experience is one of the most tangible means of 
differentiating and utilizing the diversity of species in any given habitat and countering the 
simplification of economies of scale frequently associated with economic development. 
Using TK together with ethno-botanical information as a pre-screen allow researchers to 
obtain higher number of leads in a pool of plant samples compared with samples selected at 
random. So for example it has been reported that plant samples from Belize and Honduras 
were submitted to an human immunodeficiency virus (HIV) screening by the National 

                                                 
28 Farnsworth, N.R.  1988:  Screening Plants for New Medicines. In: Wilson, E.O. (ed) BIODIVERSITY. Washington D.C.  
National Academy Press 



Cancer Institute (NCI) with the result that 6% of the random collection indicated activity, 
whereas 25% of the ethno-botanical collection were active.  
 
To consult indigenous people permit to increase the success ratio in trials from one in 
10,000 samples to one in two29. It is also said that the use of traditional knowledge increases 
the efficiency of screening plants for medicinal properties by more than 400%30. 
 
The firm Shaman Pharmaceuticals revealed that of the samples displaying promising 
chemical activity, 74% directly correlated with the original ethno-botanical use31. It has been 
also demonstrated that the base compound in most of the top 150 plant derived prescription 
drugs and their commercial use correlate with traditional medical use 32. 
 
Moreover, the current screening process of the pharmaceutical industry is capital intensive 
and normally rely on spotting chemical actions that have been previously recognized in the 
laboratory and therefore already understood. By focusing on species which properties and 
medicinal use is already part of traditional knowledge it is expected to increase the rate of 
success and to reduce drastically the investment, costs and time required for the 
development and marketing of a new drug. This is basically the strategy adopted by Shaman 
Pharmaceutical that conducts extensive research on ethno-botanical leads before bringing 
potentially successful plants to its laboratories in California for screening, identification and 
isolation of active compounds.      
 
Traditional knowledge particularly ethno-botanical knowledge provide useful information 
for the R&D and marketing of new drugs along that can be used as a general indicator of: a) 
non-specific bioactivity suitable for a panel of broad screens; b) specific bioactivity suitable 
for particular high-resolution bioassays and c) pharmacological activity for which 
mechanism-based bioassays have yet to be developed33. 
  
Thus nowadays pharmaceutical firms are increasingly using traditional knowledge gathered 
through field collections, literature or data bases search to identify leads and possibly to 
eliminate materials from screens. However, traditional knowledge is scarce for marine 
resources and practically nil or not documented for micro-organisms, fungi or insects.  
 
The relevance of traditional knowledge differs between sectors and firms. In the botanical 
medicine and natural health care,  traditional knowledge is used as the basis for the 
identification of potential new products, to determine safety and efficacy, to develop 
agronomic practices in the case of cultivated plants. In the pharmaceutical sector traditional 
knowledge is used to orient research programs. Databases containing information on local 

                                                 
29 Posey, D. and Dutfield, G. 1996. Beyond Intellectual Property: Towards Traditional Resources Rights for Indigenous 
People and Local Communities. IDRC. Ottawa Canada  
30 Anuradha, V. S.  1997. In Search of Knowledge and Resources: Who sows? Who reaps? Reciel, vol., 6 Issue 3 Blackwell 
Publishers London  
31\King S.R. 1992. Pharmaceutical discovery, ethnobotany, tropical forests and reciprocity: integrating indigenous 
knowledge, conservation and sustainable development. In: Plotkin, M. and Famalore, L. (eds.) Sustainable harvest and 
marketing of rain forest products. Island press. Pp.231-8. Washington D.C 
32 Grifo, F., Newman, D., Fairfield A. S., Bhattacharya B. and Grupenhoff J.T.  1996. The origins of prescription drugs. In: 
F. Grifo and J. Rosenthal (eds.) Biodiversity and human health. Island Press. Washington D.C.   
33 Cox, P.A. 1994. The ethnobotanical approach to drug discovery: strengths and limitations. In: Ethnobotany and the 
search for new Drug. CIBA Foundation Symposium 185. John Wiley. New York. 



uses of plants are often consulted by firms of the crop protection sector. In other activities 
the use of traditional knowledge is less significant and very little in activities such as 
horticulture and cosmetics. Traditional knowledge is been increasingly used for marketing 
purposes. 
Firms accede to traditional knowledge mainly through databases, scientific literature, 
university research, or brokers. Some firms of the botanical medicine sector undertake field 
research and ethno-botany surveys. Rarely traditional knowledge is collected alongside 
samples, when this situation occur it is done mainly by the pharmaceutical sector.   
 
The WIPO has examined the subject with some details from the perspective of the 
intellectual property needs of the holders of indigenous and traditional knowledge. WIPO 
uses the expression traditional knowledge to refer to tradition-based literary, artistic or 
scientific works, performances inventions, scientific discoveries, design, marks, names and 
symbols, undisclosed information, and all other tradition based innovations and creations 
resulting from intellectual activity in the industrial, scientific literary or artistic fields.  
 
Tradition-based refers to knowledge systems, creations innovations and cultural expressions 
which: have generally been transmitted from generation to generation, are generally regarded 
as pertaining to a particular people or its territory, and are constantly evolving in response to 
a changing environment. 
 
This knowledge includes the accumulated knowledge of farmers and hailers linked to 
biological resources for agriculture and medicine. However it does no qualify for patent 
protection, for its considered part of public domain knowledge so that can be freely 
appropriated by anyone.  
 
There is no international system providing effective legal protection to the rights of 
traditional knowledge holders yet few cases do exits of incipient national mechanisms or 
systems for this protection. 
 
The ongoing work on protection of traditional knowledge draws from the scarce national 
experiences and from the analysis of already existing systems dealing, directly or indirectly 
with the legal protection of traditional knowledge related subject matters. The available 
formal and informal systems and related matters relevant for the protection of traditional 
knowledge have been classified by WIPO as following: 
 
§ The formal intellectual property system, is mainly administered by the WIPO but is 

also embodied in the TRIPS Agreement.  Advocates of the conventional IPRs 
system are of the opinion that it contains several elements that could be used to 
protect traditional knowledge and that with appropriate changes the functionality of 
the IPRs systems could be improved to respond to the requirements of protection of 
traditional knowledge. Yet the use and adaptation of existing forms of intellectual 
protection is considered as a short-term solution that can work mainly at national 
levels. For the long run and from the international perspective there is a growing 
consent that new intellectual property mechanisms should be evolved for the 
protection of traditional knowledge within an international still not defined 
framework. These issues are labelled by WIPO as legal questions. It has been also 



noted that the use of IPRs by the owners of traditional knowledge, such as 
indigenous, local and rural communities and other may encountered difficulties 
hindering the use of IPRs. The obstacles mentioned are basically the little if any 
knowledge that holders of traditional knowledge have of the IPRs, the costs 
associated with the acquisition maintenance and enforcement of conventional IPRs 
and the distrust of the holders of traditional knowledge vis a vis IPRs. These 
difficulties have been grouped as “operational questions”. 

 
§ The sui generis systems. In 1999 WIPO and UNESCO convoked four Regional 

Consultations on the protection of expressions of folklore. Three of the 
consultations recommended the development of a sui generis system for the 
protection of the expression of folklore using as a starting line of reasoning the 
WIPO-UNESCO Model Provisions for National Laws on the Protection of 
Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions  
(Model Provisions) prepared in the 1982. It must be noted that the models refer to 
expressions of folklore that has been defined as: “the productions consisting of characteristic 
elements of the traditional artistic heritage developed and maintained by a community or by 
individuals reflecting the traditional artistic expectations of such a community”.  Hence only 
artistic heritage is covered by the concept so that scientific views traditional 
agricultural, health and medicinal practices are excluded from the scope of 
expressions of folklore, and therefore not covered by the Model Provisions. Yet 
these latter component of traditional knowledge are those that concern the present 
report. However, some of the elements of the Model provision can be considered 
for the protection of those dimension of traditional knowledge relevant to this 
report. So the two main categories of acts against which expressions of folklore will 
be protected can be also relevant in general terms for traditional knowledge linked to 
genetic resources: namely “ illicit exploitation” and “other prejudicial actions”. The 
former refer to any utilization made outside the traditional or customary context with 
gainful intent and without authorization by a competent authority or the community 
concerned. So utilization even with gainful intent within the customary context 
would no be subject of authorization. Customary context is understood as the 
utilization of traditional pieces of traditional knowledge in accordance with the 
practices of every day life of the community. The expression “other prejudicial 
actions” refer to identified causes of offence subject to penal sanctions determined in 
the Model Provisions. These offences may refer to unauthorized utilization of a form 
of traditional knowledge, the distorted use of form of traditional knowledge 
prejudicial to the interest of the community concerned. It must be noted that the 
Model Provisions when dealing with the aspects of authorization always refer to 
“competent authority” or the “community concerned” avoiding the term owner for 
the problem of ownership, as already discussed, is a matter that fall into national 
legislation and may differ from one country to another.    

 
§ Customary laws and informal intellectual property systems. There are advocates for 

the use of customary law as the most suitable form of protection of traditional 
knowledge. These advocates believe that customary law recognize forms of 
ownership and property rights that are in harmony with the everyday life of the 
community and their traditional knowledge and practices. In other words it is 



assumed that customary law include intellectual property systems more familiar and 
more in accordance with indigenous, local and rural communities, and consequently 
more suitable for the protection of their traditional knowledge than the IPRs evolved 
in western industrialized countries. 

 
§ Existing documentation of traditional knowledge, the revision and analysis of 

existing documentation related to traditional knowledge is paramount in order to 
identify the traditional knowledge or those aspects of traditional knowledge 
deserving protection. This identification would   suggest the most appropriate terms 
to describe the subject matters for which protection may be considered. Also would 
permit to identify informal traditional forms of ownership and protection. The 
analysis of the documentation may allow one to understand the relationships 
between traditional knowledge and the use of genetic resources.  It can provide 
elements for the development of a sui generis system to protect collective rights.    

 
  
Current IPR systems present serious shortcomings for the protection of traditional 

knowledge innovations and practices. More specifically both patents and plant 
breeders’ rights are largely inadequate for their protection. Among the main reason 
for the inadequacy it can be mentioned factors concerning level of novelty, the origin 

or generation of the innovation- collectively in local and indigenous communities 
rather than individually as in the western industrialized world- the complexity of 

administrative procedures, costs, enforcement etc. 
 
The Decision 391 adopted by the Andean Community of Nations (formerly Andean Pact or 
Cartagena Accord), regulating the access to genetic resources of member States says: “… 
recognises and value the rights and decision making powers of indigenous, afro-american and local 
communities over their traditional knowledge, innovation and practices associated to genetic resources and 
derived products.” (Art.7). Although subject to the regulation of national legislation this 
recognition is a landmark in relation to the protection of traditional knowledge at regional 
level. Moreover the Secretariat of the Andean was requested to prepare a proposal for the 
establishment of a special regime or harmonization regulation to strengthen the protection 
of indigenous, afro-american and local communities traditional knowledge, innovations and 
practices in accordance with article 7 of the Decision, ILO Convention 169 and the CBD. 
  
Along the same line the Andean Community Decision 486 on a Common Regime on 
Industrial Property establish that: “… Member States will make sure that protection provided through 
elements of industrial property is provided safeguarding and respecting their biological and genetic patrimony 
as well as the traditional knowledge of their indigenous, afro-american and local communities” (Art. 3 on 
Biological and Genetic Patrimony and Traditional Knowledge).   
 
The decisions of the Andean Community triggered different national processes in relations 
to the protection of traditional knowledge and the access and use of genetic material. So in 
Peru a Proposal for a Regime for the Protection of Collective Knowledge of Indigenous 
People was published in the Official Gazette (1999). The proposal has three main elements: 
first, the recognition of the collective character of indigenous knowledge, secondly the 
possibility for knowledge in the public domain to be the subject to contractual provisions 



upon agreement between parties, and finally a legal instrument in the form of licenses or 
contracts by which indigenous knowledge related to biological diversity can be negotiated by 
indigenous people themselves and through which their prior informed consent (PIC) can be 
obtained. The contracts will contain provisions for up front payments and eventual royalties 
for communities. Communities will have the right to oppose bio-prospecting or access to 
their traditional knowledge. In the case of knowledge shared by different communities the 
PIC of all communities is not required, yet the community that is entering into a contractual 
agreement is requested to make the best efforts to inform the other communities that it is 
entering into negotiations and take into account their interests. 
 
Some interesting aspects of the Peruvian proposal are that:  

a) it specifically refers to indigenous peoples knowledge (not to traditional knowledge);  
b) it refers to indigenous knowledge related to biological diversity; 
c) it indicates that indigenous knowledge that is not in the public domain or 

undisclosed information is kept as trade secret of the community. In relation to the 
last issue the Proposal establish that the burden of the proof is placed on the person 
or institution that unlawfully or without the consent of communities discloses and 
uses their knowledge.  

 
 
 
 
3.2.  Traditional Knowledge In CARICOM  
 
In many CARICOM countries traditional knowledge and folklore are used as synonymous. 
As a mater of fact in some of them artistic expression of traditional knowledge and folklore 
are the priority components of traditional knowledge. A WIPO report on fact finding 
missions in the Caribbean identified the following 15 subject matter of traditional 
knowledge34,35. 
§ Traditional usage of fruits, plants and animals for medicine purposes; 
§ Spiritual healing; 
§ Traditional fishing methods; 
§ Traditional birthing methods; 
§ Traditional bone setting techniques; 
§ Cultural heritage; 
§ Folksongs, dances and dramas; 
§ Rites and rituals ; 
§ Traditional psychiatry; 
§ Religion; 
§ Trapping hunting, and fishing techniques; 
§ Handicrafts; 
§ Traditional environmental preservation and conservation methods; 
§ Language.  

 
                                                 
34 WIPO, 2001. Intellectual property needs and expectations of traditional knowledge holders. WIPO, Geneva. 
35 It must be noted that although the WIPO chapter refer to the “Caribbean” actually the Fact-finding mission was done in 
three CARICOM countries: Guyana, Trinidad and Tobago and Jamaica. 



Some of the items listed seem to duplicate each other so for example the third item, 
traditional fishing methods can be fall under item 11 “trapping and fishing techniques” while 
“cultural heritage” seems a so broad category that can subsume other such as language, 
folksongs dances and dramas and so. 
 
It is worth to note that knowledge of genetic resources is not mentioned explicitly. It is 
certainly possible to assume that, to some extent, can be included on the items “traditional 
use of plants for medicinal purpose” or in “traditional environmental preservation”. 
Comparing with other regions it can be noted that the “knowledge of plant species” and the 
“conservation and use of genetic resources” is mentioned in the case Eastern and Southern 
Africa, “knowledge of biological resource” is explicit in the report of The South Pacific, 
“biological diversity” is identified in South Asia, while in South America it is mentioned “the 
conservation of plant varieties and the development of new varieties” and as a separate 
subject matter “the use and exploitation  of biological and genetic resources” and still as an 
other item “sustainable exploitation of the environment”.  
 
However, among the 17 intellectual property needs and expectations concerning traditional 
knowledge identified by WIPO in the region the aspects concerning access to genetic 
resources and plant breeders’ rights are included   
 
Ethno-medical practices are generally classified as either natural -frequently equated with 
herbalism- spiritual or occult.  Etho-medicine is a subject matter on which CARICOM 
countries have special interest and on which important information is available. The ethno-
medical system of the CARICOM countries has been influenced by colonial Europeans, 
Indians and African beliefs and concepts. However, the basic foundation is deeply rooted in 
religious concepts  derived primarily from African magic-religious practices which has been 
supported by the African contribution in medicinal herbs, for many of the herbs of the 
Caribbean, particularly in Jamaica,  belong to the same genera of medicinal herbs used in 
Africa36. In general herbal remedies based on the region‘s flora are widely used and are 
generally accepted as the regional natural ethno-medicine. 
 
A detailed list of more than 100 potential applications of Jamaican Ethno-medical plants and 
their bioactivities is provided  by Lowe et al37. Moreover, in Jamaica there are both 
indigenous and local communities that through generations  have passed down knowledge 
on properties and different uses of genetic resources. Yet provisions for the protection and 
preservation of traditional knowledge has not been addressed  in any systematic manner  in 
Jamaica. 
 
Similar situation occur in Guyana characterised by outstanding cultural diversity resulting 
from the mixture of several indigenous cultures of South America, India, Africa, China 
Europe that have made Guyana their home contributing with their ancient traditions in 
relation to the management of the biological resources. Although Guyana has a legislation 
concerning indigenous knowledge it has been considered that it is”… inadequate for the 
protection of local and indigenous  knowledge  and for enforcing  equitable sharing  of benefits arising from the 

                                                 
36 Lowe, H, Payne-Jackson A. Beckstrom-Sternberg S, and Duke, J. 2001 Jamaica’s ethnomedicine. Pelican Publishers. 
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37 Ibid.  



utilization of knowledge, innovations and practices of local communities ..”38 .  As a matter of fact the 
access to and use of traditional knowledge is being regulated through the mechanism of 
permit requirements currently in place for travel to Amerindian areas. Yet the mechanism is 
clearly unsatisfactory and not comprehensive enough for the effective protection of 
traditional knowledge. 
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SECTION II 
 
 
4.  ACCESS TO GENETIC RESOURCES 
 
4.1.  Needs and Demand For Genetic Resources  
 
There are several actors interested in having access to genetic resources, including the 
pharmaceutical industry, the seed industry, the chemical sector particularly, the crop 
protection firms, the horticultural firms producing ornamental plants, the ethno-botany 
medicine, the cosmetic industry, the very large and expanding sector of the biotechnological 
development. 
 
The analysis of access to genetic resource requires the identification of: the types of genetic 
material on demand, the sources of origin, the bio-prospectors and collectors, the magnitude 
of potential market and the final users. The characteristics of the material researched, the 
sources of genetic material, the mechanisms and forms to accede to them and the scale of 
the programs of availability and acquisition of genetic resources may vary substantially from 
one sector or industrial branch to another: from the seed industry to the pharmaceutical, the 
health care and cosmetic to the pesticide  manufacture. The practice followed by a 
pharmaceutical firm is not necessarily similar to the one followed by the seed industry.  
 
In the case of the pharmaceutical industry, firms historically collect or acquire samples of 
genetic material from third parties: intermediaries,  botanical gardens and commercial 
brokers. Along the years many of the pharmaceutical firms have built up their own libraries 
of dried material, extracts or compounds. In general most of the material stocked in these 
libraries has been collected prior the entry into force of the CBD; hence they are not 
bounded by the terms of the agreement.  Yet these libraries have acquired an enormous 
value for they are not used exclusively for in-house R&D but can also be licensed to other 
firms, research institutes or shared with others. The Economist reported that an exclusive 
library of 100,000 molecules can be hired for US$ 1 million39. 
 
As previously mentioned, the highest demand of genetic material by the pharmaceutical 
sector are plants followed by micro-organisms. Few rather specialized firms demand genetic 
material from marine organisms (the Marine Biotechnology Institute of Japan use exclusively 
marine organisms) or animals while those demanding insects are extremely rare. Genetic 
material is provided as samples of dried vegetable material, soil, in the form of organic or 
aqueous extracts. It is rare that material is supplied after the screening process in the form of 
already identified bioactive compounds, the normal practice is that the acquiring firms 
reserve this phase for itself or for a collaborative research agreement with well defined 
partners. In the pharmaceutical sector is becoming increasingly common that the samples of 
genetic material are accompanied by ethno-botanical information or traditional knowledge 
concerning the use of species. 
 
The magnitude of the samples acquired depend on the size of the acquiring firms, its 
specialization, their screening capacity and the relevance and character of their R&D 
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activities. So, large companies with great screening capacity and a broad diversified spectrum 
of activities may acquire between 2,000 and 10,000 samples annually while smaller firms 
would limit themselves to 100 or even less samples. Normally each sample is tested against 
10 to 50 screen which means that the average screening by a medium size firm can be of 
about 100,000 samples per year. 
Parallel to the pharmaceutical sector exist the ethno-medicine or botanical medicine an 
activity which products are obtained directly from plants. A fundamental characteristic of the 
ethno-medicines is that they do not perform on the basis of single isolated compounds as is 
the case of pharmaceutical products, rather they contain a relatively large number of 
components and active ingredients that work in conjunction with each other. The ethno-
medicine activity is characterised by its national and even local character; resulting in a great 
diversity of the type of actors involved (large number of medium and small firms), types of 
products (the majority of products tend to be native), distribution, etc.  Consequently data 
on the volume of the market and its value is difficult to gather, when collected more often 
than not the terminology used differ and finally the data is not comparable. 
 
Despite of the difficulties, it has been estimated that the market for ethno-medicine is 
expanding at a rate of 10% to 20 %. The WHO estimates that up to 80% of the non-
industrial world population still relies on traditional forms of medicine40 and that many 
indigenous groups are returning to their ancient medicines and incorporate traditional forms 
of treatment into their health service programs.  
 
The marketing driving forces behind this expansion are:  
§ the consumer search of alternatives to pharmaceutical drugs associated with the rise 

of environmental or green consumerism which emphasise the demand for natural 
products; 

§ the acceptance of botanical medicine by  commercial insurance companies; 
§ the expansion of biotechnology; 
§ the increasing legitimacy that R&D provide to ethno-medicine; and 
§ the entry into the market of large pharmaceutical firms that control the distribution 

channels and adopt strategies of product differentiation to benefit from economies 
of scope. 

 
Botanical medicines include: raw materials (herbs -dried or fresh-, roots, leaves, fruits, seeds, 
flowers, bulbs, rhizomes), tinctures or alcoholic solutions, extracts or concentrates, 
standardised extracts in relation to one or more of its active ingredients, and phyto-
medicines meaning final products standardised to few active ingredients.   
    
The entry into the sector of large firms and TNC is associated with the increasing 
production of botanical medicine for mass markets which determines the strategy of these 
firms concerning their access to genetic material. The main effects on the supply of materials 
is twofold: it creates a demand for material of lesser quality and originate a trend towards 
cultivated materials in order to guarantee regular supply, ease access, species identification, 
uniformity, more predictable prices. 
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However, wildcrafting continue to supply the large part of the materials demanded by the 
botanical medicine sector. In this case the quality of the material is highly appreciated, 
traditional collectors usually time harvests to take advantage of the moment when the active 
ingredient desired is at its peak. Besides many plants have not been domesticated or are 
difficult to cultivate, or the small amount demanded implies an uneconomic production. 
 
Botanical medicine rely considerably on ethno-botany, meaning the study of the 
relationships between people and plants, as a means to extract and use valuable information 
founded on indigenous experience with plants. Less than 1% of flowering plants have been 
thoroughly investigated for their chemical composition41. Yet traditional knowledge of the 
biology and utility of plants is vast by  comparison: thousands of years of direct dependence 
on plants has required the revision and perpetuation of a large amount of knowledge on the 
use and properties, hence the value of species. Plants and knowledge used in traditional 
medicines provide continuous raw genetic material and ideas. It has been noted that 25% of 
prescription drugs sold in the USA contain active compounds derived from plants and 
three–quarters of them were initially recognized by the industry because of their use in  
traditional medicine42.  
   
The collection of genetic material for the production of botanical medicines and the 
production of medicines make important use of traditional knowledge. Traditional 
knowledge is important to botanical medicines not only because it implies a previous 
knowledge about species and their properties, but also because provide relevant information 
in relation to efficacy and safety, it guide scientific research and complement scientific 
testing. In addition traditional knowledge can orient the development of agronomic 
practices. These factors, among others, are behind the resurgence of natural product-based 
research in the pharmaceutical industry. 
 
The situation of the agricultural sector differs broadly from the pharmaceutical one. In the 
agricultural sector it is possible to distinguish at least three different situations: the seed 
industry, the protection industry (pesticides, insecticides, herbicides, fungicides etc) and the 
horticulture firms. 
 
Since the inception of agricultural activities, several millennium ago, people have traded seed, 
and intentionally or not have facilitated a process of hybridisation. Crops particularly food 
crops have been widely exchanged and adapted to different regions of the world  interacting 
and inter-breeding with local species and varieties. As result of this process the centres of 
genetic diversities do not coincide with today centres of larger production.  The production 
of non-native species and varieties occupy an important surface of agricultural land in all 
countries and represent a high percentage of their agricultural production. For example, 
Latin America which is one the most important centres of biological diversity has more than 
65% of the agricultural land under non-native species (coffee, banana, sugar-cane, rice, 
wheat, soy-bean, mango etc. and 56% of its production is concentrated on non native crops. 
In other important centres of biological diversity such as West Central Asia,  Indochina and 
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the Hindustan non native crops account for: 31%; 34 % and 49% of agricultural production.  
Africa South of Sahara depends on food from maize and cassava both originally from Latin 
America. For biological diversity poor areas such as North America or Australia the 
contribution of non-native crops to the agricultural production is almost 100%. The flip side 
of this situation is the dependence of every country’s agricultural production from the 
availability of genetic material from other regions.  
 
Until the end of the 18th century the adaptation and hybridisation was mainly informal. It 
was only during the 19th century that hybridisation adopted a formal intentional and 
structured policy. In this development with few exceptions of firms in Europe the efforts 
were basically done by governmental institutions. As a matter of fact almost nothing was 
done by the private sector on this field until the creation of Pioneer Int. in the 1930s. The 
result of this historical process is that a large amount of  genetic material exist not only in situ 
in the form of landraces but also in ex situ collections of the major seed breeding companies, 
governmental genetic banks, university, research institutes and specially the “in trust” 
collections of the International Centres of the CGIAR. Besides, nowadays important 
databases exists with detailed information concerning the traits of different germ-plasm of 
the main cultivated crops. So the main sources of germ-plasm for seed production are the 
national public and private collections, international gene banks, universities and research 
institutions. Firms rarely collect new material directly, the most general practice is to do via 
some  specialised intermediary. 
  
The existence of those large and diversified collections of already improved varieties is very 
attractive for plant breeders. Besides the   length required to identify and isolate needed trait 
- 15 to 20 years- the cost of doing it and the uncertainty about the real value of the unknown 
genetic material means that plant breeders are not very much interested in the use of 
unimproved genetic material, landraces and wild relatives of cultivated crops. Today less 
than 5% of the germ-plasm used in plant breeding has a direct indigenous  origin43. Plant 
breeders prefer to use genetic material already adapted to specific agro-ecological conditions 
and in the case they need a specific exotic material they go to the Centres of the CGIAR or 
to research institutions and universities. So, the main companies’ source of germ-plasm for 
potato, cereals, oil crop and vegetable are in 81.5% of the cases commercial cultivars and 
only 1% originate in wild species maintained in situ and 1.4% come from in situ maintained 
primitive land races44  
 
However, primitive or exotic genetic material is crucial to the extent that may convey useful 
traits in relation to pest and disease resistance, stress and environmental tolerance, quality 
characteristics, yield improvement or to breed sterility into hybrids. These improvements are 
finally reflected in increase economic value of crops. As a matter of fact it is estimated that 
foreign genetic resources add US$ 3.2.billion to the US$ 11 billion annual US soybean crop 
and about US$ 7 billion to the US$ annual corn crop45. To this two crops was referring the 
former Secretary of State Warren Christopher in his letter to the U.S Congress requesting the 
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US ratification of the CBD when noted that the contribution of foreign germ-plasm to only 
two crops in the USA  was valued at US$ 10.2 billion per year46. 
 
Finally a most important reason for the use of exotic genetic material is to broad the genetic 
base of modern agriculture which has became increasingly homogeneous and consequently 
more vulnerable to unforeseen diseases and  pests or climatic and environmental hazards.  
 
So although access to genetic material is extremely important for the seed industry it is 
uncommon that private firms enter in any arrangement or deal with countries of origin of 
genetic material.  
 
The increasing uniformity of crop and its consequent vulnerability has made the agricultural 
sector heavenly dependent upon pesticides. Besides the continuous process of adaptation of 
pests and disease to chemical pesticides making them resistant implies the need for a 
permanent search of new crop production products either chemicals or biological. The 
scientific approach moves along three paths: chemical control, biological control and genetic 
improvement to introduce disease resistance or tolerance to pesticide into crop.  
 
Until well advanced the 20th century most crop protection products had a biological origin 
meaning that were derived or isolated from plants fungi, microbes insects etc. The rapid 
development of synthetic chemistry around the 1940-50 displaced pesticides of natural origin 
 
In all the three paths of development of new crop protection, some access to genetic 
resources is required. Synthetic compounds are frequently modelled on chemical structures 
originally isolated from biological resources which provide the lead for further development. 
Yet once modelled the production of the new products via chemical synthesis does not 
require genetic material. Hence today really biological crop protection products represent 
less than 10% of the worldwide sales of pesticides. 
 
Genetic engineering and biotechnology will enhance the capabilities of the industry in the 
research and development of new crop protection products, particularly for the development 
of resistant and tolerant transgenic crops and therefore is likely to confer new impetus to the 
demand for new genetic material. This new interest is coming mainly for the search for bio-
pesticides as a response to the health and environmental concerns that surround the use of 
chemical pesticides. A second stimulus come from the information being obtained from the 
research on sequencing plant genomes which offers advantageous sources of new 
biochemical objectives for  R&D on crop protection. 
 
The industrial demand for genetic material is not limited to the production of pesticides. It 
also includes the production of other bio-chemicals, industrial enzymes (e.g. for the 
chemical, pulp and paper, beverages, brewing, dairy, baking, detergent, textiles, leather, 
animal food and feed production branches), biomaterials (e.g. fibres), reagents, additives for 
the food industry, fermentation, new soaps, detergents, lubricants and paints, waste 
management, cleaning up of contaminated sites, cleaning-up oil spills, development of 
biosensors, renewable energy (e.g. ethanol, biogas-methane-, hydrogen-producing 
microorganisms), mining (leaching of metals) biocatalysts and finally diagnostics.    
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To estimate the magnitude of this industrial demand is particularly difficult. Traditional 
statistics does not separate what is obtained  through traditional or biotechnological 
methods, moreover a product can have a biotechnological as well as a non-biotechnological 
component, in this case to determine the proportion of each component is costly and 
cumbersome. Besides the are also problems of definitions. As a result the estimation of the 
market value of the potential industrial demand for genetic resources is extremely difficult. 
 
Despite the difficulties various estimations have been made by the OECD, the EC, research 
institutions, private companies governmental institutions etc. Accordingly to these 
estimations the market value of biotechnological products, excluding: pharmaceuticals, 
health care, cosmetics, agriculture and pesticides, is in the range of US$ 60 billion to US$ 120 
billion.   
 
For the firms of the biotechnological industrial sector the access to genetic resources is very 
important and strategic, yet it represents a small component on their costs. It is rare that 
these firms accede directly to the sources of genetic resources, normally they acquire genetic 
material from other companies or specialized collectors, universities and brokers. The most 
important biotechnological firms involved in research have already built-up their own 
collections of genetic resources or their derivatives (extracts, enzymes, purified compounds), 
mainly in the form of microbial cultures for which they need relatively small samples of 
genetic material. These collections include: plants, human genetic material, animal genetic 
material, fungi, bacteria, viruses, and other micro-organisms.  
 
Two sectors that have experienced rapid growth in recent years are  horticulture -mainly 
ornamental plants- and the cosmetics including  natural personal care. Both rely in the access 
to genetic material and  the latter also on traditional knowledge . 
Although horticulture is a term embracing several activities, what matters for this report is 
the production of new horticultural products, mainly ornamental plants. There are no clear 
defined boundaries between horticulture and agriculture and statistics are poor, not accurate 
or even non-existent. The ornamental horticulture includes herbaceous ornamental plants 
(bedding and potted plants) woody ornamental plants, foliage plants, cut flowers and bulbs. 
 
The traditional production of ornamental plants was based on traditional breeding methods, 
however biotechnology has offered a new gamut of techniques (micro-propagation, 
somaclonal hybrids, embryo rescue, meristem virus elimination, transgenic breeding, genetic 
engineering etc.)47,48 contributing to the expansion registered by the sector in the last decade.  
The ornamental plant industry access to the sources of genetic resources is motivated by 
three main reasons: the need to innovate, the search for desirable traits (disease resistance, 
quality characters etc.) and the imperative to broaden the gene basis of existing collections. 
 
Horticultural firms accede to the sources of genetic material through different ways: national 
gene-banks, (public, private, universities), acquisition of cultivars in the open market, 
through botanic gardens, arboretums, universities and research institutions, by collecting 
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activities of their own programs or outside collectors and brokers, and finally from 
individual, societies, or associations of botanists, gardeners, amateurs collectors and the like. 
 
Governmental agencies and agricultural research institutes, are the most import collectors of 
genetic material for ornamental plants: they collect, exchange and keep gene-banks of the 
genetic resources. Besides, they also undertake the pre-breeding phase and develop the 
production protocols, two tasks that are at the base of the ornamental horticulture industry 
Traditionally the germ-plasm collected by these institution and available in their gene-banks 
is provided free to the horticultural industry.  
 
The large ornamental plants firms (e.g. Novartis, Takii, Sakata, Seminis etc), particularly 
those developing new lines of ornamental plants, are in constant demand for new genetic 
resources in order to support the development of new varieties that can give them a 
comparative advantage, yet the majority concentrate on already available genetic material. A 
particular situation occur in The Netherlands where there are separate collecting and 
breeding companies that supply with genetic material the firms that produce ornamental 
plants. Although most cultivars are still provided free there is a growing trend towards their 
protection by patents. 
 
Despite the difficulties to characterise the cosmetics and personal care industry and 
particularly to separate the component based on natural products from the one based on 
synthetic and petrochemical ingredients, it is estimated that the former is expanding at a rate 
of 8% to 25% compared with 3% to 10% of the synthetic and petrochemical ingredients-
based branch. A large majority of the firms include natural ingredients, particularly botanical, 
in the elaboration of their final products. However, many firms are shifting to natural based 
ingredients and some of them, mainly medium size firms, are 100% natural based (Yves 
Rocher, The Body Shop, Rainforest Nutrition Inc. or Aubrey Organics, Aveda, etc). The 
market of this industry was estimated at  US$ 55billion in 199749 of which  the natural 
personal care products account  for US$ 2.8 billion and was estimated at  US$ 6.5 billion in 
the year 200050. 
 
The growth trend is determined by a combination of factors being the most important the 
consumer demand for more sophisticated natural products, stringent regulations, particularly 
in the EU, scientific advances that facilitate the screening and analysis of natural products. 
However, the word natural is increasingly used as a marketing ploy, frequently the natural 
ingredient is an insignificant component of the total formula without any active role in the 
performance of the final product, besides many products labelled as organic goods do not 
contain organic ingredients at all. The word organic is defined in the food sector where it has 
to meet well established standards yet it is not defined in the cosmetic and personal care 
industry. To the extent that a natural product represent an active ingredient of the final good 
or the final good is a whole natural product, they will motivate access to genetic resources.  
 
There are many medium and small firms operating in the natural personal care and cosmetic 
sector yet the sector is dominated by large multinationals (Bristol-Meyers, Procter and 
Gamble, Squibb, Johnson and Johnson, Estee Lauder, Elizabeth Arden) which only in recent 
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years are entering in the natural market through the acquisition of small and medium 
“natural” companies (Estee Lauder has acquired several small-medium companies including 
Avenda Corporations) or by the development of their own natural line. 
 
The type of products requested is extremely broad including:  steroids, amino acids, 
flavonoids, proteins, vitamins, anti-oxidants, anti-inflammatories, anti-allergens, anti-irritants, 
preservatives and processing aids such sulfactants, texturisers, clarifying or new agents with 
moisturising and rejuvenating properties and substances for flavouring, colouring, etc. 
 
As in the case of ethno-medicine the cosmetic and natural personal care industry draw from 
ethno-botany and traditional use of species and the traditional knowledge of local 
communities concerning the biological diversity of their habitats.   
 
 
4.2.  Access To Genetic Resources: International Instruments and Mechanisms  
 
There are two international agreements that directly address the issue of access to genetic 
resources: The GATT/Uruguay Round Agreement on Trade-Related Aspects of Intellectual 
Property Rights  (TRIPS) and the United Nations Convention on Biological Diversity 
(CBD).  The concern of the former is on the international control of intellectual property 
rights while for the latter the interest is the management of world bio-diversity including 
genetic resources. TRIPS was seen mainly as trade while the CBD as an environmental one. 
 
It is worth to note that both negotiations were almost simultaneous but took place in 
different places both geographically and institutionally and between different negotiators 
without contact or coordination among them.  
 
One most relevant novelty of the Convention on Biological Diversity (CBD) is that for the 
first time establish in an international binding agreement provisions for the access to genetic 
resources and the sharing of benefits derived from their use. The CBD in determining the 
conditions for access start from the principle of sovereign rights and introduce concepts 
such as: “prior informed consent (PIC)”, “mutually agreed terms” and “fair and equitable 
sharing of the benefits” derived from the use of genetic resources.  
 
Although the sovereign rights of States over their natural resources is deep-rooted in 
international law the position of the genetic material was to some extent unclear. The CBD 
by defining the concept of “genetic resources” clearly put them in the same category of 
natural resources. The CBD recognize sovereign rights of States over all kinds of genetic 
resources (Article 3). 
 
However, the first international agreement that endorsed the principle of sovereign rights 
over genetic resources was the FAO International Undertaking on Plant Genetic Resources. 
A principle that was reaffirmed by the International Code of Conduct on Plant Germ-Plasm 
Collecting and Transfer adopted also by the FAO in 1993. Yet both FAO’s agreements –the 
IUPGR and the International Code of Conduct are non-binding agreements and they are 
restricted to plant genetic material.  
 



The immediate consequence of the recognition of sovereign rights over genetic resources is 
that they automatically fall under the jurisdiction and control of States subject to their 
international obligations. Although the concept of sovereignty gives control and jurisdiction 
to the state it does not define the property of the resources. Sovereignty does not imply and 
does not impose by itself any form of legal property. Besides the CBD is silent on the 
aspects concerning the property of genetic resources. It concern the States to define what 
type of property  -public, private, public goods- in relation to genetic resources or to keep 
them outside the scope of property rights leaving them in the area of “public domain” or 
constituting a res nullis.   
 
In the case of genetic resources the definition of a property regime is further complicated by 
the fact that genetic resources have tangible and intangible components, and more often 
than not the latter has proved more relevant and attractive, conferring real value to given 
genetic resources. So it may happen that the owner of the physical, material or tangible 
component of a genetic resource would differ from the owner of its intangible component. 
This distinction is extremely important for it will strongly influence the sharing of benefits 
which is a crucial purpose of the CBD ( Art. 15.7). 
 
The critical issue is that the provision of the CBD concerning the obligations of contracting 
parties to  “create conditions  to facilitate access to genetic resources” and: “not to impose restrictions” (art. 
15.2) is operative even if the country to which access to genetic resources is requested has 
not yet decided how property rights for genetic resources will be attributed. As matter of fact 
the great majority of countries and particularly developing countries have not yet legislated 
on the subject.  
 
Regulations exists in some countries concerning the appropriation of physical or tangible 
objects containing genetic material. For example, regulation exists in some countries 
concerning acquisition of property in relation to protected areas, lakes, rivers, coastal zones, 
and even, though rare, wild animals. Still more unusual are regulations on the property of 
wild plants. 
 
The appropriation of intangible elements is regulated by intellectual property. Intangible 
elements may be incorporated in physical or material objects but the protection only covers 
the intangible contents. So:  
§ patents refers to universally new knowledge resulting from an inventive activity, 

hence non obvious, that is useful and has industrial application; 
§ breeders rights concern the protection of propagating material of distinct, uniform 

and stable plant varieties, 
§ trade secrets relate or apply to undisclosed information of technical or commercial 

value. 
 

Patents are probably the most important form of IP yet its use for biological material is a 
matter of controversy. In some countries, patent protection may cover both biological 
materials found in nature if isolated and purified, as well as those produced using genetic 
engineering. In other countries, protection cannot be granted to biological materials pre-
existing in nature, this is particularly the case of the Andean Group (Decision 344). The 
controversy is even bigger in relation to the protection of genetic sequences. In this case 



some believe that they belong to the public domain hence they are no subject of 
appropriation under any legal regime. 
 
Many areas of  biodiversity cannot be appropriated by means of IPR, most of them are in 
the public domain. An example are landraces that do not meet the requirements for 
protection under PBR, though that the FAO suggest a sui generis  regime for their protection.    
 
The property issue of biological materials has a second problem to dealt with: for it is not 
only necessary to determine what is opened to legal appropriation, it is also indispensable to 
define who may be the title-holder. Often the State retains the property over natural 
resources including living material and subject their use or exploitation to permits or 
concessions. However individuals and private entities, universities, research laboratories or 
firms are allowed to own biological resources based on ownership of the territory where they 
exist, also private institutions preserve an important amount of genetic material in botanic 
gardens, arboreta,  laboratories, gene bank, or microbial collections. The property rights of 
indigenous people, local communities, farmers in relation to the landraces and the genetic 
resources of their territories or under their control as well as on the traditional knowledge of 
their use is the subject of many debates yet it has not been solved. 
 
Thus a main question to be solved in relation to the access to genetic resources refers to 
their property rights and more specifically the type of property, the scope and contents. As it 
has been already noted international laws and conventions, such as the CBD recognize the 
state’s sovereign right over genetic resources, but they leave to national legislations the 
decision as to whether or not to assign property rights and under which conditions. 
    
Few international instruments exist dealing with genetic resources, the earliest established is 
the FAO International Undertaking on Plant Genetic Resources. In 1993 the FAO also 
adopted the International Code of Conduct for Plant Germ-plasm Collecting and Transfer. 
The former was adopted in 1983 (FAO, Res. 8/83) and later expanded by three 
complementary resolutions (FAO Res. 4/89; 5/89 and 3/91) which are included as annexes 
in the original Undertaking. The undertaking provides the basic principles for the 
International Code and actually the Undertaking can be considered as the umbrella under 
which the Code would be implemented.  
 
The objective of the International Undertaking is to “ensure that plant genetic resources of economic 
and/or social interest, particularly for agriculture, will be explored, preserved, evaluated and made available 
for plant breeding and scientific purposes” (Art.1). Its scope is clearly restricted to plant genetic 
resources of economic and social interest. It also applies to farmers varieties and wild 
materials and to new biotechnological products such as commercial varieties and breeding 
lines (Art. 2). The Undertaking applies both to e in situ and ex situ genetic resources. The 
latter includes collections under the national jurisdiction of the adhering parties and the 
collections kept by international centres that have signed agreements with FAO for the 
access and sharing of benefits of the use of germ-plasm of their collections.  
 
As to the access the International Undertaking provide that: “It will be the policy of adhering 
governments and institutions having plant genetic resources under their control to allow access to samples of 
such resources, and to permit their export, where the resources have been requested for the purposes of scientific 
research, plant breeding or genetic resource conservation. The samples will be made available  free of charge, on 



the basis of mutual exchange or on mutually agreed terms” (Art.5). Though that countries should not 
restrict access to plant genetic resources residing in their territories they could establish the 
conditions for the access in accordance with their national legislation and international 
obligations. It must be noted that Res. 4/89 that expanded the initial agreement on the 
International Undertaking, clarified that “free access” does not mean “free of charge”. Yet 
the conditions should impose only the minimum restrictions on the free exchange of genetic 
materials covered by Article 2.1(a) as are necessary for it to conform to its national and 
international obligations. 
 
The International Undertaking can be considered as the first international instrument dealing 
with the sharing of benefits arising from the use of genetic resources. It has adopted the 
FAO concept of farmers rights in order “to allow farmers their communities and countries in all 
regions, to participate fully in the benefits derived, at present and in he future, from the improved use of plant 
genetic resources, through plant breeding and other scientific methods”. (Res. 5/89).  The participation in 
the benefits derived  under the undertaking can be considered as part of a reciprocal system, 
that is that it could be claimed only on the basis of reciprocity by countries which have 
adhered to the Undertaking  (FAO Res. 4/89).  
 
The basic idea was that the International Undertaking will operate through a multilateral 
international fund on plant genetic resources. This fund has not yet been implemented. 
 
The International Code of Conduct for Plant germ-plasm Collecting and Transfer was 
adopted in 1993 after the signature of the CBD and specifically provides that should be 
implemented in harmony with the CBD. The main objective of the Code is to establish 
mutually accepted principles on collection, transfer, conservation and use of plant genetic 
resources terms.  
 
Two articles are of particular relevance for the purposes of this report. The first concern the 
objective of the Code for the promotion of the sharing of benefits derived from plant 
genetic resources between the donors and users of germ-plasm, and related  information and 
technologies  and the suggestion of the ways  in which the users may pass on a share of the 
benefits to the donors, taking into account the costs of conserving and developing germ-
plasm. (Art. 1.7). The second  refers to the “recognition  to the rights  and needs of local 
communities  and farmers and those who manage wild and cultivated  plant genetic 
resources” (Art. 8).  
 
The scope of the Code is broader than the scope of the International Undertaking for it is 
not confined to plant genetic resources of value for food and agriculture (despite the fact of 
being a component of the FAO Global System on Plant Genetic Resources). The Code 
applies to wild plant resources, resources for agro industry and pharmaceutical plants. So the 
Code cover the collection and transfer of any plant germ-plasm.  
 
The Code specify that although addressed primarily to governments it is also addressed to 
legal and natural persons dealing with plant exploration and plant collection, agricultural and 
botanical activities and research on endangered species or habitat conservation, research 
institutes, botanical gardens, harvesting of wild plant resources, agro-industry, 
pharmaceutical plants and seed trade (Art. 3.3).  
 



As in the case of the International Undertaking the starting principle for the access to 
genetic resources is the recognition of sovereign rights of States over plant genetic resources. 
However, the International Code introduces an important new element by substituting the 
controversial notion of “common heritage” of mankind -introduced by the International 
Undertaking- by the concept of “common concern” of  mankind.  The criteria to be 
followed in order to determine the modalities or restrict the access to plant genetic resources 
is left to national legislation. However, the Code emphasises the need for transparency by 
establishing that governments should designate the authority competent for issuing permits. 
This authority should inform collectors, sponsors and other agencies about the 
government’s laws and regulation on this matter, as well as of the approval process to be 
followed and of follow up to be taken (Art. 6.2).  
 
The International Code reiterates the concept of farmers rights in order “to promote the 
continued availability of germ-plasm for plant improvement programmes on equitable basis” (art,4.3), and 
goes further than the International Undertaking for it includes a series of provisions dealing 
with the responsibilities of the actors involved. So it establish that prospective collectors and 
sponsors should indicate when possible, the sort of benefit the host country may expect to 
derive  from the collection  of germ-plasm (Art, 7c). It also suggests that plans for co-
operation with national scholars, scientist, students, NGOs and others who may assist or 
benefit from participation in the field missions or in its follow-up activities (Art, 7.e) as a 
mechanisms for sharing benefit. 
 
In relation to the authority entrusted with the responsibility to issue permits the Code 
indicate that  it has to state any special arrangement or restriction placed on the distribution 
or use of the germ-plasm or the improved material derived from it (Art. 8e). The authority 
also has the responsibility to define any financial obligation to be met by the applicant 
including possible national participation in the collecting team and other services to be 
provided (Art, 8g). 
 
As for the curators of the collected germ-plasm the Code establish that they should take 
practical steps to ensure, to the extent of possibilities  and appropriate, that future inquires 
from the local communities and farmers who have provided the original material, as well as 
from the host country are responded to, and that the samples of the plant germ-plasm 
collected are supplied upon request. 
 
Moreover the Code (art.14) establish the share of benefits as one of the responsibility of the 
users that have to provide “some form of compensation for the benefits derived from the use of germ-
plasm  such as: 
a. facilitating access to new, improved varieties and other products, on mutually agreed terms; 
b. support for research of relevance to conservation and utilization of plant genetic resources, including 

community-based, conventional and new technologies, as well as conservation strategies, for both ex-situ 
and in-situ  conservation; 

c. training, at both the institutional and farmer levels, to enhance local skills in genetic resources 
conservation, evaluation, development,  propagation and use; 

d. facilitate the transfer of appropriate technology for the conservation and use of plant genetic resources; 
e. support for programmes to evaluate  and enhance  local landraces  and other indigenous  germ-plasm so 

as 



f.  to encourage  the optimal use  of plant genetic resources at national, sub-national, farmer and 
community level and to encourage conservation; 

g. any other appropriate support for farmers and communities for conservation of indigenous germ-plasm of 
the type collected by the mission; 

h. scientific and technical information obtained from the germ-plasm.” 
 
It is worth noting that the article does not contain any prescription concerning the sharing of 
commercial benefits that may arise from the use of transferred genetic material. 
 
An important aim of the Code in relation to the access to genetic resources is the 
implementation of the principle of “prior informed consent” (PIC) as an instrument of a 
system for the granting of permits to collectors (Art. 6.1) 
 
Although the concept of prior informed consent (PIC) exists in international law is  still a 
poorly defined concept. In addition to the Code there are two legally binding international 
agreement that use the concept: the 1989 Convention on the Control of Transboundary 
Movement of Hazardous Waste and Their Disposal  and the CBD.  The Article  15, clause 5 
of the latter  states: “ Access to genetic resources shall be subject to prior informed consent of the 
Contracting Party providing such resources, unless otherwise determined by that Party.”   In this context 
PIC has been described as the consent of the Contracting Party which provides the genetic 
resource based  on conformation provided by the potential genetic resource user, prior to 
consent  for access to be granted. Moreover,  the PIC requirement gives a Contracting Party 
the authority to require a potential user of genetic resources - whether another Contracting 
Party or a private collector, bioprospector or a company – not only  to gain its authorization  
before accessing to  genetic resources  within its jurisdiction, but also to require  the 
potential user to outline the implications of access by among  other things, specifying how 
and by whom the genetic resources will be subsequently  used. This information, or lack of 
information, may important for the provider to decide whether, and on which terms, to 
grant access51. 
 
The phrase “unless otherwise determined by that party” indicates that imposing the PIC 
requirement is an option of the Contracting Party providing genetic resources, rather than an 
obligation. So the user is only required to submit to PIC if the providing party has 
established the necessary procedure in its legislation. In other words the implementation of 
PIC require national legislation. 
 
The writing of the CBD provision also suggest that  a Party is free to decide the extent and 
in what situations PIC will apply  For example  PIC would be required in relation to all 
genetic resources  within the provider‘s territory or only to a particular category of genetic 
resources. 
 
Although the CBD recognise sovereign rights it may happen, depending upon national 
legislation, that the resources are owned by  individuals or communities either under 
community tenure regimes or as private property. In the case that the resources are not 
within the public domain or owned by the State  the PIC should  obtained from  the 
respective community  and the community has participate  in the negotiations and the 
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resulting agreements. This obligation is stated in article 8 of the CBD: “Each contracting Part 
shall…subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices 
of indigenous and local communities embodying traditional lifestyles relevant for the conservation and 
sustainable use of biological diversity and promote their wider application with the approval and involvement 
of the holders of such knowledge, innovation and practices and encourage the equitable sharing of the benefits  
arising from the utilization of such knowledge, innovations and practices.” 
 
Moreover the CBD indirectly provide that the access to genetic resources and traditional 
knowledge of local or indigenous people is subject to customary law,: “… to protect and 
encourage customary use of biological resources in accordance  with traditional cultural practices that are 
compatible with conservation or sustainable use requirements” (CBD art. 10.c)    
 
Prior informed consent  is being taken into account  in several research agreements, 
contracts and codes of conduct.     
 
Both, the International Undertaking and the International Code do not distinguish the 
treatment of access to ex situ collections on the basis of their date of acquisition, which is 
indeed a controversial issue in relation to the CBD. 
 
The FAO instruments dealing with the access to genetic material is complemented with the 
agreements that regulate the access to the ex-situ germ-plasm collections of plant genetic 
resources of the network of centres of the Consultative Group on International Agricultural 
Research (CGIAR). The network has a list of about 45,000 accessions of designated germ-
plasm that are kept by the centres, under the auspices of FAO, in trusteeship for the 
international community particularly the developing countries 
 
It is estimated that the centres of the CGIAR keep about 11.6% of the world plant germ-
plasm holdings. However the centres shall not claim legal ownership over the designated 
germ-plasm and are prevented from seeking any intellectual property rights over that germ-
plasm or related information. 
  
Private and public gene banks can adhere to the CGIAR international network via the 
signature of one of four model Agreements elaborated  by FAO. In relation to the condition 
for access to the genetic resources of the network, the Agreements indicate that the Centres 
have to make  “samples of the designated germ-plasm and related information  available directly to users or 
through FAO, for the purpose of scientific research, plant breeding or genetic resource conservation without 
restriction” (Art.9). The Centres have also the responsibility  to ensure that the receiving 
institution or person, and any further  entity receiving samples of the designated germ-plasm 
from such institutions or person are bound not to claim legal ownership or intellectual 
property over the designated germ-plasm or related information” (Art.10). The parties 
receiving genetic material from the centres of the CGIAR have to sign a Standard Order 
Form by which they agree to the above conditions. 
 
The FAO instruments deals specifically with plant genetic resources and since the 
International Undertaking was adopted much before the CBD constitute an important 
precedent for the implementation of CBD.  
 



The importance of the sea for the CARICOM countries suggest that the Law of the Sea 
Convention would be also revised in relation to access to genetic resources and traditional 
knowledge. However it must be noted that this Convention was elaborated in response to 
concerns other than those of genetic resources. Access is defined by the Law of the Sea in 
very general terms encapsulating both living and non living organisms without any 
distinction.  
 
The basic element to define access to marine resources is the geographical delimitation of 
the maritime zones.  Three concepts must be considered: the territorial sea, the exclusive 
economic zone and the continental shelf.  
 
The territorial sea is established by every State and extend up to a limit of  twelve nautical 
miles measured from baselines determined in accordance with the Convention (Art, 3). 
 
The exclusive economic zone is an area beyond and adjacent to the territorial sea, subject to 
a specific legal regime (Art. 55). In the exclusive economic zone the coastal state has 
“sovereign rights for the purpose of exploring and exploiting conserving and managing the natural resources, 
whether living or non living, of the water superjacent to the sea-bed and of the sea-bed and its subsoil, and 
with regard to other activities for the economic exploitation and exploration of the zone, such as the production 
of energy from the water, currents and wind” (Art,56). 
 
The continental shelf include the sea-bed and subsoil of the submarine areas that go beyond 
its territorial sea throughout the natural prolongation of its land territory  to the outer edge 
of the continental margin, or to a distance of 200 nautical miles from the baselines from 
which the breadth of the territorial sea is measured where the outer edge of the continental 
margin does not extend up to that distance (art. 76). 
 
The State exercise over the continental shelf sovereign rights for the purpose of exploring 
and exploiting its natural resources. These rights are exclusive, meaning that if the coastal 
State do not explore the continental shelf or exploit its natural resources, no one can do it 
without the express consent of the coastal State (Art. 77) 
  
Marine scientific research in the territorial sea  can be done only  with the express consent  
of and under the conditions set forth by the coastal State (Art. 245). The same rights apply 
to the exclusive economic zone  and on the continental shelf . The consent of the coastal 
State is also required  but subject to the conditions  imposed by the Convention (Art, 246.3.-
6). 
 
The Convention promotes the access to marine resources for scientific research and allows 
the States to prevent such an access when it may lead to commercial exploitation. 
 
The issue of property over natural resources, including genetic resources, particularly the 
issues of sharing benefits and its relation with Indigenous people has been dealt with, though 
in a rather general and ambiguous style, by the ILO Convention 169 concerning Indigenous 
and Tribal Peoples in Independent Countries. The convention provides that whenever States 
retain property  it shall establish procedures  through which they shall: “consult these peoples, 
with a view to ascertain whether and to what degree their interests would be p rejudiced, before undertaking or 
permitting any programmes for the exploration or exploitation of such resources pertaining to their lands. The 



peoples concerned shall, wherever possible, participate  in the benefits of such activities, and shall receive fair 
compensation  for any damages which they may sustain as a result of such activities” (Art. 15.2)  
 
It is worth to note that although the previous provision is vague and ambiguous when 
referring to the sharing of benefits it is specifically clear in relation to the compensation for 
the damages resulting from the activities, for it indicates that people shall receive fair 
compensation. Thus, although benefits are not necessarily shared -“…wherever possible…”- the 
compensation for damages is mandatory.  
 
Finally it is worth  to note that until recently only seven countries  have accepted the 
convention as a law and none of them are from the CARICOM.  
 
Despite the relevance and role of the International Agreements it must be kept in mind that 
the authority that finally determine the access to genetic resources rests with national 
governments and subject to their national legislation CBD. In other words the State has 
explicitly the rights to regulate the regime governing the access to genetic material, yet it has 
to determine first the policies and measures concerning individual rights over them, a matter 
on which the CBD is silent.  On its turn TRIPS regulates the ownership of resources as a 
matter that has deep implications for national policies concerning property rights. 
 
In the case of the Andean Community (former Andean Pact) and as expressed during the 
drafting of decision 391, which establish a regional regime for the access to genetic resources 
in the Andean community, the State has and retains property rights over genetic resources in 
all circumstances. Besides, Article 6 of Decision 391 determines that genetic resources are 
non-transferable, not subject to confiscation, seizure or prescription and are independent 
from the legal regime applicable to biological resources which contain them. It is worth to 
note that Art. 6 of Decision 391 , following  a Latin-Roman legal tradition makes a 
distinction between the legal status of genetic resources, kept under the State domain, from 
the legal status of biological resources to which genetic resources are a physical part. 
 
So according the Andean Community’s Decision 391 biological resources and genetic 
resources do not have the same legal situation and they are not subject to similar legal 
treatment. This conceptual distinction is important for it has obvious bearing on the access 
procedures and contract negotiations concerning genetic material. Moreover it would be a 
valid inference that even in the case of domestic biological resources the State is likely to 
have rights over the genetic component of above mentioned domestic biological resources.         
 
Two main considerations are at the foundation of the legal separation of the status of 
biological and genetic resources: 
 
§ The principles of national permanent sovereignty over natural and genetic resources; 
 
§ The market characteristics for genetic material and the peculiarities of the latter. It 

has been already noted that for genetic material markets either do not exists or they 
are extremely imperfect; on the other side genetic material, particularly its 
information component has the characteristics of public good hence generates 
important externalities, it is a non exclusive and non rival good consequently its by 



one person does not restrict the use by others, and finally it is difficult and costly to 
exclude others from using it. These characteristics are prima facie valid arguments for 
the State intervention. In this context the direct intervention of the State is 
considered convenient to ensure the participation in the benefits of concerned 
people and to preserve social interests. 

 
The Decision 391 regulation concerning the State ownership over genetic material encounter 
some practical technical hitches. First of all it imply the need to negotiate different contracts 
for which States are not yet prepared, nothing to say about the need to create institutional 
mechanisms and capabilities, the costs and the related bureaucracy. Moreover it has been 
argued that the need to subscribe contracts with the state may limit the involvement of 
research and academic institutions engaged in bio-prospecting and research. 
 
Secondly, it is argued that the State ownership and control of genetic material will negatively 
affect the incentive of the owner of the land, or the physical elements, where genetic material 
is found located, to conserve and to manage genetic resources. The Decision 391 consider 
this aspect by including provisions for the negotiations of accessory contracts concerning the 
payment for the supplies of samples, specimens or parts thereof. Art 34 state that: “… access 
contracts will take into account the interest of the providers of the genetic resources …”.  This aspect 
further complicate the problems mentioned in the previous point and raises concerns about 
the effective capabilities of current state institutions and administrative governmental 
structures to deal with the issue.   
 
A third thorny issue concerns the practical and effective appropriation of genetic material, or 
more specifically of the genetic information contained in genetic material. This is a problem 
not yet solved by the economic theory. The solution offered in this case is the use of some 
form of intellectual property systems that ensures that the use of genetic information is 
subject to previously established sound restrictions and at the same time allow the benefits 
derived from the use to be captured by the appropriate person. This aspect has additional 
complications, for unlike any other resources and goods, everyone at any place and time can 
easily collect samples of potentially valuable genetic material. Actually unless large and 
regular supplies of materials are undertaken, both access and use of genetic resources can go 
unnoticed. If the allocation of property rights over the intangible component of genetic 
material faces serious difficulties, these are much greater for the enforcement of property 
rights whenever allocated.  
 
However, it must be considered that Decision 391 of the Andean Pact is rooted on Latin-
roman legal tradition which would contrast sharply with the situation of countries having a 
Common Law tradition, where all natural resources will pertain to the owner of the land in 
which they are located. In the Jamaican Constitution for example provision exist concerning 
the ownership of property, so that the legal status of property owned apply to ownership of 
genetic resources. For example the proprietor owns all flora and if he/she catches wildlife on 
his/her property (subject to the regulations Wild Life Protection Act of 1945) then he/she 
owns these wild animals. Moreover the Constitution prohibits the taking of property by 
compulsory acquisition.    
 
No country has yet established a comprehensive legislation to govern the access to genetic 
resources. Besides to design and adopt a comprehensive legislation is a lengthy process that 



can easily take many years. So there are some countries that decided to move fast by 
adopting a less comprehensive legislation and relatively flexible solution. This has been the 
case of the Philippines that issued a Presidential Executive Order regulating biodiversity 
prospecting and access to genetic resources in 1995. 
 
Other countries – India, Malaysia, Eritrea- adopted a relatively easier and rather sketchy 
legislation through the adaptation of some existing law mainly related to natural resources 
and the environment, that can be modified to include aspects concerning the access to 
genetic material and provisions such as PIC, benefit sharing protection traditional knowledge 
and the like. This approach allows the use of already administrative and institutional 
infrastructure. This approach that in the short term can be less costly and to some extent 
relatively efficient has been adopted by Nigeria through the enlargement of its law on 
national parks. 
 
Obviously the most simple solution, and the most frequent solutions has been the 
acceptance of individual contracts for bio-prospecting and access to genetic resources 
between a notional institution, or the government and an external firm, research institution, 
university, or a bio-prospecting company 
 
 
4.3.  Bio-prospecting Permits, Biodiversity Research Agreements, Contracts and 

Material Transfer Agreements 
 
The events of the last two decades have raised increasing interest in the potential of genetic 
prospecting or bio-prospecting. Genetic prospecting is the search for naturally occurring 
compounds with commercial value in agricultural, pharmaceutical, industrial or other 
applications. Although it is frequently argued by popular, ecological and also recent 
economic literature that bio- prospecting is motivated by the protection and conservation of 
endangered, bio-diversity reach ecosystem, the real fact is that bio-prospecting motivated by 
the access and appropriation of valuable genetic material may have the opposite effects.  
 
Similarly the argument that the resources generated by the bio-prospecting and commercial 
use of genetic material will be used for conservation purposes is misleading. Today most bio-
prospecting is done by or on behalf of profit-seeking firms for whom conservation is seen as 
extrinsic to their area of interest, expertise and control. Moreover the so far accumulated 
experience suggest that the potential value to be generated for bio-prospecting and research 
is unlikely to generate, at least in the short and medium term, significant funds for 
conservation. Actually when purposes of conservation appears on bio-prospecting contracts 
they are imposed by the host biodiversity reach countries and accepted by firms only to 
avoid litigation and negative image. 
 
The increasing demand for genetic resources and the consequent pressure for access to them 
are taking place in a sort of national legal, regulatory and policy vacuum. Previous to the 
FAO agreements and the CBD virtually no precedent existed of national legislation 
governing the access to genetic resources or what is now called bio-prospecting. Even now 
experiences of national legislation and regulation are limited to but few cases such as 
Philippines, the Andean Community and few more.  
 



This pressure is reflected in the emergence of bio-prospectors, collectors, collection 
programs, intermediaries firms and bio-prospector or collector contracts. The importance of 
contracts is that they can be established even in the absence of legislation governing the 
access to genetic resources or the non-existence of property regimes. In this vacuum 
contracts between collectors, bio-prospectors and in general suppliers of genetic material 
and the users of it, such as biotechnology, pharmaceutical, chemical, health care, cosmetic 
and other firms have acquired importance. 
 
a. Permits and research agreements 

 
The first approach to bio-prospecting was basically motivated by research interests, rather 
than commercial purposes. In this perspective practice of some governments and local 
authorities have been the establishment of a system of permits. The main purpose of the 
system is to create some control mechanism to impede the damaging of biological diversity 
and to facilitated the tasks for the wild-land custodians – e.g. natural parks, natural reserves 
etc- and researchers. It is common to refer to these permits also as research agreements. The 
revenue originated by the system is general relatively meagre.  
 
 More recently it has been suggested that the concept of permit should be replaced by the 
concept of research agreement. It is argued that the latter reflects more adequately the social 
partnership between the researcher and the custodian and de-emphasizes the “finders-
keepers” rule on which traditional collecting permits are based52. Research agreements are 
supposed to accomplish several objectives. To avoid damage on the ecosystem or in the 
biodiversity by indicating clearly the characteristics of the material to be collected, the 
amount, size, methods of collecting etc; to guarantee the respect for national sovereignty 
over genetic resources, to provide information about the final purpose of the collecting 
activity. 
 
An example of research agreement is provided for the CARICOM by Guyana permits for 
Biodiversity Research and its complementary Guidelines for Biodiversity Research. (See 
Annex 3) The applicant for the permit has to provide information concerning the: 
§ proposed project,  
§ proposed sites of the research, 
§ the type of material or information to be collected, 
§ anticipated intermediate and final destinations of the information and or specimen and 

material collected, 
§ clear indications of the expected use of the information/material collected, 
§ time frame for the research,  
§ expected environmental impacts of the research, 
§ funding origin, 
§ linkages with local institutions, 
§ training component for local counterparts, 
§ intentions of conducting research on lands legally owned  by local or indigenous 

communities, 
§ expected benefits for the country (Guyana), 
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   The fee for the application is US$ 50. 

 
It is worth to note that the application include both collection of material and information; 
the applicant has to specify the specimen/sample collection, written notes, recordings, 
photographs, computer entries, reports, articles and scientific papers, etc. So to some extent 
the application also cover the “collection” of traditional knowledge. 
  
b. Contracts  
 
The commercialisation of genetic resources can be accomplished by one or the combination 
of two basic mechanisms:  
§ Contracts between biodiversity reach country providers and prospecting firms, the 

pharmaceutical, chemical, cosmetic, seed or other industry and  
§ The development and vertical integration into research by the biodiversity reach 

countries through capacity building, acquisition of equipment, know-how  and 
expertise. 

 
A contract is an agreement between parties enforceable by law consisting on an exchange of 
negotiated  promises or actions.  In the case of genetic material involve a bio-prospector or 
collector or provider which may include local or indigenous communities and companies, 
research laboratories, universities or similar institutions. 
 
A contract may be based on a previous memorandum or letter of understanding that is a 
non-binding written and signed agreement. 
 
Examples of contracts are the agreements between the National Cancer Institute (NCI) of 
the United States with institutions in Madagascar, Tanzania, Zimbabwe, Philippines etc. for 
the provisions of samples; the different agreements signed by the private British prospecting 
firm Biotics with different organization in developing countries; and the Merck, one of the 
largest world pharmaceutical firms, with the Costa Rica’s Instituto  Nacional de 
Biodiversidad (INBio). In the case of the latter there is also some vertical integration for 
INBio-Merck agreement include provision of equipment and facilities for processing and 
testing and INBio has signed cooperative agreements with the Missouri Botanic al Gardens 
etc  so that INBio can perform a number of taxonomic and sample preparation in addition 
to the mere collection of genetic material.  
  
In a typical contract the provider of genetic material agrees to collect, taxonomically identify 
and ship to the demanding firms samples for screening. Companies, laboratories, research 
institutes, universities in turn agree a retribution to the supplier consisting of some or all of 
the following: advance economic resources, per sample fees, advance payment, other 
occasional payment, reports on the results of the screening process, training, royalties on any 
successful compounds commercialised from the provided sample, the option of filing a joint 
owned patent between the supplier and the buyer.  
 



Samples are of a great variety they may include leaves, fruits, roots, wood, bark, and can be 
mainly herbaceous or  woody.  The size of the sample is also variable ranging from a few 
grams to 5 or more kg.  
 
Two aspects should  however be kept in mind: first that the payments  made for samples, 
either in the from of simple cash transfer, contingent payment or cash up front payment plus 
potential future royalties do not reflect, nor include the value of the genetic material. They 
only reflect compensation payments for travels, literature searches, collection, taxonomic 
expertise, shipment of the samples etc.  
 
Secondly, aspects such as sharing of benefits, conservation of genetic resources, 
compensation or payment for the use of traditional knowledge have been largely ignored or 
at the best only partially considered.  This situation is evolving, though at a very slow pace, 
as a response to the CBD and other international agreements and the consequent increasing 
concern of governments.  
 
The provider of genetic material is a rather diversified group of people and institutions 
ranging from individuals who collect and sell samples for cash payments to university and 
specialised prospecting firms and brokers, to public research institutes, botanical gardens and 
more recently local and indigenous community and NGO. Many of the institution entering 
in this contractual agreements are non profit organization such as research institutions, 
botanical gardens or universities particularly of developing countries that attempt to 
supplement their always meagre economic resources. Moreover botanical gardens, research 
institutions and universities of developed countries have established networks with similar 
institutions that facilitate the acquisition of samples by firms located in developed countries.  
 
Some of CARICOM institutions that are involved in this collaborating networks in addition 
to those historically linked with the Royal Botanic Gardens Kew are: the Botanical Garden 
and Caribe Council in Dominica, the  Forestry Department the Ix Chel Tropical Research 
Centre and the Belize Association of Traditional Healers with the New York Botanical 
Garden. 
 
The payments for the samples normally vary between US$ 50 and US$ 200 per kilogram of 
sample with a lower payment for soil sample: US$ 20. However, for extracts the payment 
can vary between US$ 200 and US$ 250 per  25 gram of sample . These payments are not 
standards but determined in a case by case basis and normally cover the cost of shipping 
from the field to the bio-prospecting institution and from the latter to the buyer of the 
sample, processing data, literature searches, confirmation of initial field identifications, 
administrative costs, etc. In addition, frequently the contracting firms request exclusive rights 
from the collector of genetic material for a given period of time. 
 
Particular types of contracts are long term agreement between large transnational 
corporations and an institute or university in developing countries. In these cases the 
partners involve themselves in a large negotiations process for a rather long term agreement 
on goals and work-plan. In this type of contract the buyer of the samples provide technical 
assistance to the collecting institutions, equipment, training, and other non monetary forms 
of compensation plus advances, up-front payments, and royalties on the successful use of 
compounds obtained from the sample. Normally the larger is the advance and up-front 



payment smaller is the royalty rate. It is assumed that the royalty  reflects the value of the 
biological intangible information provided by the collector and embodied in the genetic 
material, balanced by the relative investment that the recipient firm must make for the 
development of a commercially successful product. The royalty for the collector is higher if 
the ethno-botanical data provided by the collector contribute to the direct clue for the 
research. 
 
The example of this type of contract is the Merck-INBio agreement in Costa Rica.  In this 
case the agreement involved and advance payment plus an agreed royalty on the future 
successful compounds obtained from the samples provided by INBio. In this agreement 
Merck has exclusive commercial use of the INBIO facilities. 
 
However, the establishment of this type of contract implies many difficulties for it requires 
not only legal and business expertise but also intellectual property and community rights and 
scientific proficiency, an intimate knowledge of the market for genetic resources and 
traditional knowledge, understanding of pharmaceutical, agro-chemical, seed, chemical, 
health care and cosmetic  industry  and their research methods.  This difficulties are 
particular important in the CARICOM that as in most developing countries suffer from the 
scarcity of trained corporate  attorneys on this matters. This difficulties can be appreciated in 
the ongoing agreement between Bristol-Myers Squibb Corporation and several indigenous 
groups of Surinam via Conservation International a private  conservation organization53. 
 
Contracts for bio-prospecting and access to genetic resources have the advantage that can be 
established even in the absence of intellectual property regimes or legislation covering the 
access to genetic resources. Contracts are a flexible instrument and, at least in theory and 
depending upon the bargaining capacity of the government, can ensure that the country of 
origin of biological diversity will receive economic returns from the use of its genetic 
resources. Eventually the contract can also determine how the benefits will be distributed 
between the owners of the areas where the genetic material has been collected. 
 
However, they have also shortcoming, some are inherent the contractual approach itself, 
other refers to the current characteristics of existing contracts for bio-prospecting.  So for 
example most of current bio-prospecting contracts do not contain specific provision 
requiring the disclosing of the information on the intended use of the genetic material. This 
deficiency is aggravated by the fact that many developing countries, and CARICOM 
countries among them,  have limited scientific, and technological capacity  to analyse the 
information provided by the counterpart being this a pharmaceutical, chemical or other firm, 
or a bio-prospecting or collector institution.  
 
An important shortcoming of contracts is that the net value of the genetic resource under 
consideration is largely unknown, the collector  gets a sample for detailed examination and 
the factual worth of the sample and of the elements contained on it are not easily 
ascertainable. In other words contracts in relation to bio-prospecting are characterised by 
uncertainty. 
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An additional fault refers to the enforcement of contracts, frequently in developing countries 
the enforcement, particularly of bio-prospecting contracts, is difficult because for the 
weakness of the institutional machinery and the lack of experience, knowledge or since 
enforcement of this type of contracts can be relatively expensive. 
 
Finally existing bio-prospecting contracts have been criticised  for they ignore the 
interrelationship between traditional knowledge and the use of genetic resources, hence do 
not include any provision concerning traditional knowledge. 
  
c. Material Transfer Agreements 
 
Material transfer agreements (MTAs) are a special type of contracts normally used by the 
biotechnology industry and the academic and research institutes, mainly in developed 
countries, to facilitate the sharing of biological research materials for reciprocal gains54. For 
the supplier gains may be in the form of up-front benefits, a trust fund, or future royalties. 
For the recipient of the material the benefits usually include the right to apply for patents if 
any of the material offers commercial potential. The MTAs specify the contractual rights and 
obligations of the parties, including third parties, involved in a transfer of biological material.  
 
This type of mutual agreement is being increasingly used when firms are receiving biological 
material from other institutions mainly ex situ collections. Companies wish to have the 
evidence that the acquired specimens have been obtained legally, that the supplier or 
intermediary have valid title to them  and that they are entitled to supply the biological 
material to the company for commercial potential uses.  
 
Normally the MTA are brief not necessarily technical statements allowing parties to the 
contracts to negotiate collaborative efforts for non profit research or commercial transfer 
and use of biological material including genetic resources. Concern about the rights of local 
and indigenous people and traditional knowledge is increasingly being introduced in MTAs 
in the form of optional clauses and indications concerning how to obtain PIC from these 
communities. 
 
The international Agricultural Research Centres (IARCs) are  using the MTAs as an 
instrument to negotiate equitable  returns on the event of successful commercial 
development of a product resulting from the transferred genetic material. Thus the genetic 
material collected  after the CBD came into force would be transferred to private firms with 
the prerequisite that the latter would be required to negotiate an equitable arrangement with 
the source country in the event of successful commercialisation of products deriving from 
the provided genetic material. In this case the recipient is also required to establish similar 
restrictions when the material is transferred to third parties and notify the source country of 
the transfer. Besides the country of origin of the genetic material would be acknowledged in 
publications and variety  descriptions55. 
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The IARCs application of the MTAs could be adopted also in contractual agreements 
between suppliers and firms, so for example conditions could be attached to the export of 
genetic resources that prevent the transfer of the material to third parties, allow research by 
the recipient firm, university or research centre, but under the condition that negotiations of 
benefit sharing arrangement will be held if the product derived from the transferred genetic 
material will be commercially successful.  
 
d.  Biodiversity  Registers. 
  
Biodiversity registers are basically documents containing the knowledge related to the 
management of biological resources which reside with local communities. The purpose is 
not only to provide information but to be a tool to be used in order to establish claims of 
individuals and local or indigenous communities over the knowledge of uses of biodiversity 
resources and to bring them an equitable share of the benefits flowing from such use. This 
type of register though frequently mentioned in several studies and in a rather loose way has 
been actively pursued in India, and more specifically in Bangalore through the Centre for 
Ecological Sciences. The implicit idea of the registry is to put as much information as 
possible in the registry so that it can be considered to be in the public domain and therefore 
blocking the possibility of others from claiming novelty on existing knowledge56,57. To have 
the knowledge in a written form is particular important in order to counteract those IPRs 
legislation that define novelty only in relation to published material when the applications 
refer to foreign knowledge (as in the case of the U.S.A.: Title 35-Patents, 35U.S.C.102). 
 
Registries are not an alternative to IPRs or to contracts.  Rather they are a sort of defensive 
tool to mitigate the negative effects of international IPRs system on local communities and 
farmers. In this defensive approach also there is nevertheless an inherent weakness for it dos 
not offer any alternative for the protection for traditional knowledge on bio-diversity. As a 
matter of fact it also impede the local communities exert their rights in the context of 
current intellectual property protection systems.  
 
Along the same line of though it can be argued that it cannot impede the patenting of a new 
product or process based on the genetic material obtained in a given locality despite the 
existence of registry. For example the EU Directive on the legal protection of bio-
technological innovations provides that biological material which has been isolated from its 
natural environment or produced by means of technical process may be the subject of 
invention even if previously occurred in nature58. 
 
 
5. INTELLECTUAL PROPERTY RIGHTS, TRIPs AND BIODIVERSITY 
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The interrelations between access to genetic resources, and intellectual property rights are 
extremely complex issues that become more thorny when also considering traditional 
knowledge. 
  
There is great tension and debate in relation to intellectual property rights (IPR) regimes and 
its relations with biotechnology, biodiversity and particularly with the access and benefit 
sharing regimes of access to genetic resources. IPR is a controversial issue for various 
reasons. Among them can be mentioned:  
 
• The role that international multilateral agreement confer to IPRs. The Uruguay Round of 

Multilateral Trade Negotiations has substantially expanded the traditional purview of 
trade agreements, including new issues and among them intellectual property, which 
finally was the subject of a specific Agreement: the Trade Related Intellectual Property 
Rights Agreement. Among other provisions the TRIPs agreement requires all signatories 
states to adopt an IP system for plants and microorganisms. 

 
• On its turn the Convention on Biological Diversity has stirred considerable debate and 

also some confusion, so for example negotiators are struggling to find a balance between 
the pressure from the North for access to genetic resources and the South want for 
access to biotechnology. In both there is a role for IPRs though there is no agreement 
about what kind of role. 

 
• Behind the debate generated by TRIPs and the CBD there is the dynamic process of 

technological change particularly informatics, microelectronics, biotechnology and new 
materials, that have drastically modified science and technological management and 
policy and pushed IPRs to a central, though controversial, role.  

 
Countries and firms seeking genetic resources have patented an important number of 
biotechnologies. Concerned by the large amount of investment and time spent in developing 
new biotechnologies and the perspective of future important benefit expected from their 
control, firms are reluctant to share their use in countries that not offer the same level of 
IPR that they benefit at home. But this attitude is likely to preclude the technology transfer 
and benefit-sharing objectives of the CBD.    
 
Developing countries providers of genetic resources noted that current IPRs systems protect 
the conventional inventions done in developed countries but does not protect most of 
agricultural and medicinal innovation done along millennia in developing countries which is 
largely embodied in traditional knowledge.  
 
Intellectual property is considered as a means which creates incentives for the innovation 
and accumulation of useful knowledge, which is intangible in nature, and rewards people 
who creates useful knowledge by giving exclusive rights to the marketing of those goods and 
services that incorporate it. Conventional IPRs grants protection to specific innovations 
developed by distinct persons at a particular moment in time. Yet traditional knowledge 
develop incrementally and collectively being difficult to identify the inventor of a plant 
variety or a plant based medicine.  
 



A product patent can be obtained for a naturally occurring organism or gene only if it has 
been isolated, therefore the patenting of most of the potentially useful indigenous, local or 
community knowledge related to genetic material are not patentable. Yet once isolated the 
active substance of a biological material it can be modified or used in the design of a new 
synthetic compound (frequently more stable or less toxic than the natural one) the final 
product is then considered as an invention that can be patentable.  Similarly some traditional 
medicines could be considered as patentable and eventually patents can be obtained. Yet the 
process to get a patent is a long one and expensive, often beyond the possibilities of local or 
indigenous communities.  
 
So conventional IPRs regimes are biased against the traditional and rather informal collective 
and incremental innovations which are not rewarded by the conventional IPRs system as it 
rewards industrial and modern R&D based type of innovation.  
 
Finally the conventional IPRs system while rewarding modified genetic material, even if the 
modifications do not alter the function of the original genetic material from which depart, 
make no provision for the compensation of the owners of genetic material that is at the base 
of the modified organism. So it is argued that IPRs cannot be used, in their present form, 
since they do not cover natural and wild species and varieties because they do not satisfy the 
legal condition of originality and novelty. This shortcoming impedes the achievement of the 
aims of the CBD.   
 
Moreover it must be noted that while indigenous and local people can restrict access to 
knowledge they hold, nobody can stop outsiders from extracting genes from a particular 
plant species and using a given property of the plant. From a different perspective it is also 
argued that it is not possible to trace back all genetic material to its very first origin:  many 
years have elapsed and several breeding and adaptation processes may have occurred. Thus 
is seems questionable whether a given community has more rights that another on any plant 
cultivated in a broad diversity of geographical location. Even at the very local level similar 
varieties may have been developed in different localities by different people or communities. 
In this case the patent system is unable to assign rights to such a diverse range of agents 
involved.   
 
The Trade Related Aspects of Intellectual Property Rights Agreement or TRIPs agreement is 
one of the most important and most controversial results of the Uruguay Round of 
Multilateral Trade Negotiations. Actually the issue of compliance with the agreement has 
become a subject of utmost relevance in international, multilateral, bilateral and regional 
negotiations. 
 
Patents are a central element, and also a controversial one, of the TRIPs Agreement. Before 
TRIPs countries were free to determine, in accordance with their interests and socio-
economic objectives, their own regime in terms of areas of non-patentability, duration of 
protection, exclusive rights, licensing etc.  
 
With the adoption of the adoption of the TRIPs Agreement, countries have to grant patents 
without discrimination as to the field of technology, the place of invention, if national or 
coming from other countries etc. These aspects are relevant on relation of the use of genetic 
material and traditional knowledge for a large part of them refer to food and food 



production, medicinal use and medicinal products which previously to TRIPs were in many 
countries excluded from patenting or subject to specific regulations (e.g. shorter term of 
patents, compulsory licenses etc). The TRIPs Agreement stipulates that plant varieties have 
to be protected by patents or a sui generis regime or by a combination of both systems. This 
means a critical modification for developing countries since the most of them did not 
protected plants and plant varieties.  Besides the Uruguay Round settled a longstanding 
conflict concerning the patentability of pharmaceutical products that after TRIPs has to be 
recognized. In relation to biotechnology the TRIPS Agreement only provide a transitional 
solution that was supposed to be review within four years of the date of the Agreement but 
it is still in unclear situation.   
The relevant aspects of TRIPs for the purposes of this report is that it oblige the 
Contracting Parties to protect plant varieties by means of patents, an effective sui generis 
regime or by a combination of both  (TRIPs Agreement, Art. 27.3(b)). Thus plant varieties 
must be given protection either by patents or by an effective alternative system. 
 
This critical modification was pushed by industrialized countries under the argument that 
protection will provide incentive for innovation by ensuring economic reward to R&D’s 
efforts. Yet developing countries, many scholars and several institutions have expressed their 
concern about the negative effects of patents on plants59,60. These concern are mainly that:  
• Patent protection discourage innovation or breeding activities taking place at the farm 

level; 
  
• Patenting will increase the cost for farmers that will have to buy regularly their seeds 

from large multinationals without the possibility to save seed for further sawing for its 
prohibited by the clause of contracts; 

 
• The patenting of specific traits (such as disease resistance, yield, colour, taste, oil content 

etc) or broad patents on genes, seeds, plants will put the production and marketing of 
crucial food crops under the monopoly control of large transnational corporations, 
hence patenting favour increasing concentration in the seed industry and in the farm 
ownership, and; 

 
• Patenting will lead to further increase of standardization and homogenisation reinforcing 

monoculture, contributing to the erosion of biological diversity and increasing 
vulnerability. 

 
It has been argued that the Agreement is offering three possibilities: patents a sui generis 
regime or a combination of both. Since the sui generis regime is not regulated by detailed 
standards countries would be free to determine the scope and content of the rights to be 
granted according their own needs being the only obligation that the system should be 
effective. In other words the proponents of the Agreement argue that it actually offers a 
wide range of alternatives.   
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Although patents are probably the most important and best known form of IPRs, there are 
others. It is sometimes mentioned that utility models or petty patents are more suitable for 
the protection of traditional knowledge. The non-obvious requirement is far less exigent 
than in the case of patents and it can even been replaced by the less demanding criteria of 
inventive step. In addition the patent examination for utility models is frequently replaced by 
a registration system similar to the case of trademarks. The period of protection is shorter 
than in the case of patents. Apparently some traditional knowledge related to medicinal 
plants or derived from plants are likely to fulfil the inventive step requirement. Actually 
despite the fact that the method used can be obvious it can be novel and useful and the 
inventive steps can overcome obviate the inconvenient of the possible objection because 
already in the public domain. As a matter of fact Kenya has passed a law that allows utility 
models or petty patents for traditional medicinal knowledge. The inconvenient of the utility 
model is that few countries accept them and that there are no international agreements that 
can be invoked for obtain recognition in several countries.   
 
Copyright gives legal protection among other to: literary works, artistic works and works 
applied arts, dramatic and musical works, maps and technical drawings, motion pictures and 
sound recording, computer programs and databases. Although copyrights can e useful for 
some forms of traditional knowledge particularly the so called expressions of folklore it does 
not seem appropriate for the protection of genetic material and the traditional knowledge 
associated with its use. 
  
Traditional knowledge and the intangible component of genetic material are information that 
can be used by a person or a firm to obtain benefits or acquire competitive advantage over 
rivals. From this perspective it has been suggested that trade secrets and copyrights can 
provide adequate protection for both genetic material and traditional knowledge.  
 
Trade secrets have proved to be an effective method to protect confidential information, 
know-how and commercial information. Under the TRIPS Agreement trade secrets are 
deemed protectable under the rule concerning unfair competition and Article 6 (bis) of the 
Paris Convention. Beside the TRIPS Agreement stipulates that the results of tests and data 
submitted to governments in order to obtain approval for food, pharmaceutical and 
agrochemicals products must be protected against unauthorized disclosure and unfair 
commercial use. Therefore it appears logic that trade secrets can be used to protect 
traditional knowledge and consequently a person or a firm that obtain information 
pertaining to traditional knowledge by illicit means can be legal prosecuted. Therefore by 
restricting access to their territories and exchanging information with outsiders through 
contracts or other type of agreements that secure confidentiality and benefits would permit 
the use of trade secret as a mean of protection of traditional knowledge. Moreover trade 
secret law can be used in the drafting of contracts or access permits with firms or research 
institutions that oblige the latter to obtain regular patent protection and or share benefits.  
The case is less clear in relation to information incorporated in genetic material since the 
indigenous or traditional knowledge may know the effects of using a particular biological 
resource without knowing the genetic information responsible for the performance of the 
resource. 
 
Trademarks can be also considered.  A trademark is a symbol which is intended to indicate 
who is responsible for the goods placed before the public. Trademarks may take many forms 



ranging from a single letter or numeral presented in some original manner to whole 
sentences or slogans. Often a trademark consist of a pictorial device or of a combination of 
words and devices or they are made an inherent part of the good.61 Although trademarks do 
not protect knowledge per se they have some advantages: first the Madrid Agreement 
Concerning the International Registration of Trademarks enables applicants to obtain 
coverage in several countries with a single trademark application. Secondly it provides 
indefinite protection and third is rather inexpensive. Trade mark seems to be useful in 
relation to biological material and traditional knowledge related to cosmetic, food products, 
natural personal care and natural medicine (e.g. the cosmetic firm The Body Shop registered 
the trademark “rainforest”). 
 
Trademarks are often used in conjunction with certification and labelling. Certification 
marks is intended to indicate the origin, quality, means of manufactures or other inherent 
characteristics by which goods are clearly identifiable or distinguishable from all others62. A 
traditional example of certification mark is Stilton for a cheese made in a particular manner 
and which derives from Leicestershire, Derbyshire or Nottingham. Certification schemes 
have been introduced in Canada and Australia for the official authentication of indigenous 
and aboriginal products. Labels are often used together with trademarks, yet it seems that the 
main use of them are as in marketing strategies rather than in the promotion of particular 
characteristics of products. 
 
The TRIPS Agreement has harmonized and reinforced the protection provided by 
trademarks by defining with significant detail what may be protected and the minimum term 
of protection. 
 
Trademarks can be associated with geographical indications that can be appellations of 
origin and indications of source. Although both expression serve to identify the source of 
origin whereas an indication of source shows only from where the product come, an 
appellation of origin indicates also the characteristic qualities of a product that are 
determined by the geographical area from which it comes and to which the appellation 
refers. The use of an appellation of origin is lawful only for a certain circle of persons or 
firms located in the geographical area concerned and only in connection with the specific 
product originating in the area (the classical example is Champagne). Protection of 
appellation of origin and indication of source are often considered as a particular aspect of 
the protection against unfair competition.  
 
Although the protection of geographical indication has been so far rather restricted to 
foodstuffs, wine and spirits it seems that it could be conceivably be extended to protect 
different aspects of traditional knowledge, particularly some expressions of folklore 
(following the Unesco-Wipo Model provisions), natural care products, natural medicines and 
the like. 
 
Under the TRIPS Agreement the protection of geographical indications has been reinforced 
and is required to all member of the WTO whereas before the Uruguay Round were granted 
only in few countries. 
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It has been suggested that a likely model of a sui generis alternative to patent for plants is the 
system of plant breeders rights (PBRs) either in its 1978 or the 1991 version. PBRs provide 
protection to plant varieties that are novel, distinct stable and uniform. The requirements of 
the PBRs are more or less the same as those required by patents with exception to the 
monopoly rights that make the difference with the patent system.  
 
Originally the International Convention for the Protection of New Varieties of Plants 
(UPOV) prohibited the double protection that is the simultaneous use of patents and plant 
breeders rights (PBRs) for plant varieties. This prohibition was eliminated by the revision of 
the Convention done in 1991.    
 
The original UPOV Convention included two basic exemption: the research or breeders’ 
exemption which allowed the user of a protected variety to use the variety for his own 
creation of a new varieties and to market it as long as repeat use of the original variety was 
not needed. The second exemption was the farmers’ privilege or exemption which allowed 
farmers to keep seed of protected variety for use as seed in subsequent seasons, but not to 
sell it.  
 
However under the pressure of countries that favour the use of patents, the UPOV 
convention undertook radical modification in 1991 in order to make the protection under 
PBRs as strong as that of patents. So the revision eliminated the former exemption and 
made the latter optional rather than obligatory for signatory nations.  
 
Beside until 1991 exclusive rights were given to prevent the sale of the reproductive or 
vegetative propagating part of the plant and commercial production for the purpose of 
marketing the variety, however a revision done in 1991 extended the protection from the 
propagating part of the variety to the whole plant.  
 
As a result of the 1991 revision PBRs are becoming increasingly similar to patents sharing 
also its shortcoming. It should be noted that PBRs do not incorporate any provision for the 
recognition of the contribution of local farmers, indigenous communities and traditional 
knowledge to the improvement and creation of new crop varieties.  
 
The PBRs and the UPOV convention do not address directly the issues of access to genetic 
material, its main purpose is to guarantee that the rents generated by the exploitation of a 
protected variety will be appropriated by the breeder; it was an attempt to provide incentives 
to the private sector to engage in commercial plant breeding by granting Plant Breeders’ 
Rights (PBRs) that recognise the rights of individual plant breeders that developed new plant 
varieties that are distinct, uniform and stable Furthermore its relevance is limited since few 
countries are member of the convention and even less have signed the revised version.  
  
In the case of Andean Community the Second Complementary Disposition of Decision 391 
establishes that: “… Member States will not recognise rights, including intellectual property rights, over 
genetic resources, derived or synthesised products and intangible associated components, obtained or developed 
based on access activities which do not comply with this Decision. … Member States are entitled to request 
the annulment of or present the corresponding actions in countries which might have conferred rights or 
protection titles”.  Furthermore the same decision in its Third Complementary Disposition 



establish that: “National intellectual property offices shall, in cases were they have reasonable or concrete 
evidence that the product or process for which protection is being requested have been obtained or developed 
from genetic resources or their derived products for which any of the Member States is a country of origin, 
require the applicants to submit the registration number of the access contract and a copy of it, as a pre-
requisite for the granting of the corresponding right”. 
 
Above disposition are coherent with the new IPRs regime of the Andean Community 
adopted in September 2000, as Decision 486 on the Andean Community Common Regime 
on Industrial Property that replace previous regulation on this matter. So art.26h of the 
above mentioned Decision requires that patent applications have to include: “… copy of the 
access contract, when products or procedure whose protection is requested have been obtained or developed 
based on genetic resources or the derived products of which any of the Member States is a country of origin”.  
Moreover the decision also establish that a copy of the authorization document for the use 
of the indigenous knowledge will also be required traditional (art. 26(i))  
 
The Decision deserves two comments. The first is that the application of the decision finally 
rest on national legislation for    the National Authorities on the basis of national legislation 
are those that have to determine under what circumstances and regarding what innovation 
they will request copy of access contract, license, authorizations and the like. Secondly, the 
application of the provision is likely to encounter difficulties in identify the exact origin of 
the genetic resources contained in the innovation for which the protection is requested.  It 
must be kept in mind that the decision applies only in the country members of the Andean 
Community so if the genetic material also exist in non Andean Community countries the 
identification of origin will be tricky, particularly if the applicant is from a country where 
these requisite do not exist  
 
The TRIPs Agreement implies the extension of intellectual property standards being used in 
most industrialized countries to all WTO signatories. This extension has wide range 
implication for developing countries were historically plants varieties have been exempted 
from patenting.  
 
The suggested alternative in the form of an effective sui generis system raises several questions 
because both the sui generis system and the meaning of effective have never been really 
defined. However some aspects seems to be clear. First the sui generis system cannot be of the 
same kind to patents since this will not be consistent with the text of the Agreement, that 
indeed clearly suggest an alternative. On the other hand it is also clear that the alternative 
system should be also an intellectual property right since it is knowledge that has to be 
protected.   
 
It is the opinion of the experts that the reference to a sui generis regimes acknowledge the fact 
that in some countries, mainly developed countries, the protection of plants is permitted via 
the plant breeder rights system while in other by patents, and still in other by a combination 
of both. Although the TRIPS agreement make no reference to PBRs and the UPOV 
convention, tacitly recognize its existence and open the door for other possible system of 
protection. The obligation to protect plant varieties and the expression of “sui generis” system 
seem to be addressed mainly to developing countries since, at the time of the signature of 
the Agreement, only few of them protected plant varieties and even less were adhered to the 
UPOV convention. However since the PBRs have become increasingly akin to patents it 



seems that the UPOV system should not be considered a sui-generis system though that it 
would be considered as a model from which to evolve a sui generis regime.  
 
Actually it seems that the TRIPS agreement does not preclude any system of protection 
provided that the system is “effective”. Yet the Agreement is silent on how the effectiveness 
of a system will be determined. Experts are of the opinion that the expression “effective” 
indicate that the system adopted must allow concrete action against any act of infringement 
of the right granted under the system.  Yet they also express the opinion that the 
effectiveness of the system cannot be determined exclusively by the enforcement mechanism 
but rather by the analysis of the whole system in terms of the protection provided.63  
   
It has to be noted that the TRIPS Agreement allows countries not to grant patents to plants 
and animals and to the biological processes for their production: “ … plants and animals other 
than micro-organisms, and essentially biological processes for the production of plants or animals other than 
non-biological and micro-biological processes”. Besides it does not compel to confer protection on 
substances existing in nature that countries deem as not being inventions.  

The TRIPS allows government to establish compulsory licenses  (ART.31) in the cases of 
anticompetitive practice, emergency or for non-commercial governmental use.  As a matter 
of fact the possible justification for the granting of such licenses are not limited by the 
Agreement, so it is implicitly legitimate to assume that may also be provided for reasons of 
public interest or environmental protection. This aspect is important for it opens the 
possibility to use compulsory licenses to permit access to patented materials or technologies 
involving genetic resources patents. So for example they could be applied in cases where a 
company has obtained a resource through a bio-prospecting agreement with a given country, 
but the same resource exists in other countries, in this case the latter country could put into 
practice compulsory licenses in order to use the resource.  

It is worth to remember that since TRIPS is an agreement on the context of GATT/WTO 
fundamental theory and regime, it also share the principles of national treatment and most-
favoured nation treatment. 

 

 
6. NATIONAL LEGISLATION FOR THE ACCESS TO GENETIC 

RESOURCES AND PROTECTION OF TRADITIONAL KNOWLEDGE 
IN THE COUNTRIES OF CARICOM  

 
The legislation of CARICOM countries is rooted in common law tradition, hence their legal 
systems are based on law created through legal precedent, notwithstanding modifications 
introduced under statutory law. However in relation to the environment most of them have 
legislated extensively in terms based on statutory law.  
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Legal aspects concerning the access to genetic material are generally found in the context of 
environmental legislation. The body of environmental laws of most CARICOM countries is 
composed of acts and ordinances that make up “statutory primary legislation” and a set of 
rules and regulations that derives from these acts and ordinances and that constitute the 
“subsidiary legislation”.  In this context there are laws and regulations with “incidental” 
environmental relevance, sectoral legislation with environmental relevance and factual 
environmental legislation. 
 
The factual environmental legislation attempts to regulate environmental protection 
adopting a holistic approach and has the form of basic, general or framework laws. This type 
of legislation appears only recently in CARICOM countries and in only few countries being 
one exception Jamaica that in the early 1970s built up a legal framework largely after the 
Stockholm conference on the Human Environment of 1972.  The Trinidad and Tobago’s 
Environmental Management Act date of 2000 and provides for a co-ordinated approach to 
environmental management through a national environmental strategy, environmental 
programmes, public awareness and an effective regulatory regime. 
 
The main characteristic of these laws is that they do not exhaustively regulate the subject but 
limit themselves to the establishment of certain guidelines for environmental policy and 
mechanisms for the application of environmental policy and/or natural resource protection, 
pollution prevention, etc. leaving unchanged pre-existent legislation on the subject that is not 
contrary to the new provision. 
 
The legislation of incidental environmental relevance can exert a major influence on the 
environmental legislation, this is the case for example, relevant to the is report, concerning 
the issue of ownership and use of the components of the natural environment that is 
governed by civil codes and procedures under criteria that are not necessarily the most 
appropriate for the environmental issues and particularly for the biological components of 
the natural environment. 
 
Sectoral legislation relevant to the issue of access to genetic resources and traditional 
knowledge deals with dissimilar subjects, some time it is repetitive or contradictory. In 
general terms this legislation concern three basic issues: 
 

a) The protection of certain natural resources such as water, soil wildlife, marine and 
coastal ecosystems, non-renewable resources, forestry, etc. 

 
b) The urban area specifically the urban planning, management of human settlements, 

industrial site and location. 
 

c) The protection of human health in relation to environmental hazards: environment 
workplace, environmental health and the like.   

 
All these laws and regulation share a common characteristic:  they deals only with legal 
systems to protect the environment, hence they are limited in nature for they exclude the 
important dimension of the use of the environment and its elements. The same approach 
characterise the different strategies adopted in relation to the biological diversity. In this 



context the issues of access, ownership, transfer and use of genetic resources and their 
relationship with traditional knowledge are dramatically absent. 
 
So most current legislation is limited to establish basic prohibitions or to prescribe some 
types of behaviour through legal rules aimed at protection. 
   
The legal system of CARICOM countries is consequently composed of legal rules of 
different ranks meaning that some are subordinated to others given to the system a sort o 
material and structural heterogeneity which takes the form of innumerable reiterations and 
contradictions due to the fact that different criteria for the protection of the environment 
have been followed in different situation and period.  In other words CARICOM countries’ 
legislation on this matter consist of a mixture of old and new provisions that often combine 
blanket prohibitions and old style sectoral and technical administrative structures with more 
advanced environmental management and planning tools, such as regulations concerning 
environment impact assessment and protected areas.  Apparently scarce efforts have been 
made to compile and reduce the countries’ scattered environment-related norms into self 
contained, cohesive and clear bodies of environmental laws. 
 
Most CARICOM legislation deals with individual resources in isolation being the most 
frequent: forest, water, soil, beaches and coastal areas. In addition some particularly sensitive 
ecosystem is the subject of special protection e.g. mangroves and savannahs. Such pieces of 
legislation leaves many aspects unregulated, among them the access to biological and genetic 
resources.  
 
So throughout CARICOM there are no mature examples of rational and systematic 
organization of the rules embodying distinct principles of application to environmental, 
natural resources, including genetic resources, and traditional knowledge matters. Actually 
legislation concerning genetic resources and traditional knowledge particularly in relation to 
the access to them is almost non-existent.  
 
The situation is clearly illustrated with the case of Jamaica where there are at least fifty two 
(52) pieces of legislation containing elements that relate directly to the environment and 
genetic resources, very few of these statutes however deal comprehensively with the 
protection, conservation and use of biological resources, as they are primarily sectoral in 
nature64.   
 
The main legislative bodies of Jamaica directly related to genetic resources are: the Natural 
resource Conservation Authority Act  (1991), The Wild Life Protection Act (1945); the 
Watershed Protection Act (1965); The Beach Control Act (1956); The Forestry Act (1996); 
The Fishing Industry Act (1975); the Endangered Species (Protection Conservation and 
Regulation of Trade) Act (2000); The Water Resources Authority Act (1995) and the Town 
and Country Planning Act (18948); besides at least 17 other types of legislation related 
directly to biodiversity (See Annex 4). 
 
A similar characteristic is found in the legislation of Trinidad and Tobago. Consequently the 
management of biological resources is governed primarily through sectoral laws relating to 
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state lands, forests, agriculture, wildlife and fisheries (see table 5). Some of these Acts and 
their associated regulations do not provide an adequate framework to regulate the access to 
genetic resources, often they date back to the early part of the century and although have 
had amendments and regulations added over the years, are still inadequate. 
 
 
TABLE 6: TRINIDAD AND TOBAGO EXISTING LEGISLATION RELATED 

TO GENETIC RESOURCES 
 

Existing Legislation Year Draft Bill 
(Year) 

State Lands Act  (57:01)   
Forests Act  (66:01) 1950    1998 
Conservation of Wildlife Act (67:01) 1953    1999 
Fisheries Act (67:51) 1916    1995 
Agricultural Fires Act (63:02) 1965  
Environmental Management Act No. 3 1995  
Tobago House of Assembly Act No. 40 of  1996  
Marine Areas (Preservation and Enhancement) Act, Chapter 
37:02, 

1970  

Archipelagic Waters and Exclusive Economic Zone, Act No 24  1986  
 
 
There is an extremely wide range of other legislation related secondarily to the above Acts, 
which contribute generally to conservation of species or habitats. In particular:  
• The Town and Country Planning Act Chapter 35.01 of 1969. 
• The Customs Act, Chapter 78:01  
• The Plant Protection Ordinance of 1940, Chapter 23:17 and the Plant Protection 

Regulations of 1953.  
• The Animal (Diseases and Importation) Act No. 19, Chapter 67:02 of 1954 
• The Control of Importation of Live Fish Act, Chapter 67:52.  
• The Fishing Industry (Assistance) Act of 1955, Chapter 85:03.  
• The Sawmills Act Chapter 66:02.  
• The Bee Keeping and Bee Products Act Chapter 67:53  
• The Cocoa and Coffee Industry Act Chapter 64:20  
 
A similar situation occurs in St Lucia were nearly 30 laws deal directly with the 
environment65  (See Annex….) yet in 1991 the Review of Environmental Laws of the 
Commonwealth Caribbean prepared by the Caribbean Law Institute noted that: “The 
legislation infrastructure in St Lucia for environmental management is for the most part, outdated and 
inadequate to cope with current problems”66   
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Besides, existing sectoral regulations are frequently used to achieve contingent or incidental 
purposes or to overcome critical situations. Many of these regulations have been used to 
achieve protectionist purposes as illustrated by the Forests Act of Trinidad and Tobago that 
details regulations for the sale of forest produce and while identify areas as Forest Reserves, 
it does not imposes restriction on access to them.  Moreover within the last 15 years, the 
Forest Act has been used as and ad-hoc approach to declare Prohibited Areas, and to add 
protection to certain sensitive vulnerable areas, to overcome critical situations as in the case 
of the severe dry season of 1998 which saw a dramatic increase in forest fires, prompting the 
declaration of some 23 Forest Reserves as Prohibited Areas. *Management by exclusion has 
not resulted in the protection or conservation of these resources, it has not stopped fires or 
squatting in the Aripo Savannahs, hunting in the Trinity Hills nor rice farming in the Nariva 
swamp”67. 
 
An other consequence of this legal environmental system is a generalised lack of 
coordination and coherence among different statutes which can result even in contradictory 
or conflictive situations.  This case is illustrated by the contradiction between the 
Conservation of Wildlife Act that regulate the conservation of the terrestrial fauna of 
Trinidad and Tobago and the Fisheries Act that is the primary piece of legislation governing 
fisheries in the territorial sea and internal waters. The former operates largely through 
regulation of hunting, by a system of permits, closed seasons and wildlife refuges or 
sanctuaries. The second regulates broad fish protection mechanisms such as net size 
restrictions, minimum landing size of fish, restrictions on the harvesting of fish and shellfish 
in certain areas, zoning of trawling operations, mandatory use of Turtle Excluder Devices 
(TEDs) and the harvesting of marine turtles between March 1 and September 30, in direct 
conflict with the Conservation of Wildlife Act, which provides protection while the animals 
are on land.  
 
Beyond a few rules that may found scattered across different jurisdictions, including 
constitutional provisions, ratification of the ILO Convention 169 and broad statements in 
the environmental laws, there scarce references to local and indigenous communities ‘s rights 
in relation to natural resources and even less in relation to genetic resources. Often the few 
provisions on indigenous rights are narrow, paternalistic and fail to include local and 
indigenous communities in environmental and related resource-related decision-making and 
management. This is a serious inconvenient when dealing with access to genetic material and 
to traditional knowledge 
 
In practice, consultation and participation of local and indigenous communities are hindered 
by the problems encountered in to identify legitimate representatives that can voice 
community’s real needs and concerns and may enter into commitments binding on their 
respective communities. 
 
In relation to intellectual property rights the situation in most CARICOM countries is that 
IPRs legislation is largely non-existent. In many countries there is but a register office to deal 
with registration of patents, copyrights or trade marks. However, due to the need to comply 
with the TRIPs Agreement and the need to include the issues of property rights in regional 
negotiations, particularly those taking place in the context of the FTAA and the pressure to 
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deal with the same issue in bilateral negotiations particularly with industrialized countries, 
many CARICOM countries are in the process of creation, revision and adaptation of laws in 
the area of property rights. 
 
This process of drafting and /or adapting the IPRs legislation to the requirements of TRIPs, 
and the integration process requires legal expertise in many areas which is clearly lacking in 
CARICOM countries, it requires the involvement of different actors, including the private 
sector and has enormous implication in different social, economic and political domains. It is 
a lengthy and costly process. 
 
Many countries have ratified different Conventions among then the CBD yet it must be 
realized that the mere ratification of international treaties, e.g. the CBD, is insufficient to 
implement their various provisions. National laws, regulations and administrative procedures 
are required for their practical execution. So to exert sovereign rights over genetic resources 
requires the definition of a system of property rights. Similarly to put into practice the access 
and benefit sharing provisions of the CBD as stated in Art.15 also need to define and enact a 
legal and institutional framework.  
 
 
7. ACCESS TO GENETIC RESOURCES AND PROTECTION OF 

TRADITIONAL KNOWLEDGE IN THE CONTEXT OF REGIONAL 
INTEGRATION AND MULTILATERALISM 

 
The last decade has witnessed a noteworthy upsurge in the number of regional trade 
agreements. During the five years following its establishment in January 1995, the World 
Trade Organization (WTO) received the notification of 69 new regional trade agreements or 
an average of 13.8 per year while during its all 45 years of existence the GATT received the 
notification for 109 agreement or an average of 2.4 per year. 
 
Europe's deep integration, the consolidation of NAFTA, the surge of “'new regionalism” or 
“open regionalism” in Latin America and “mega-integration initiatives”' such as APEC and 
FTAA, give regional economic integration new, worldwide impetus. Regionalization and 
integration of markets are major trends in the international economy. For the countries that 
are part of the main trade blocks which already exist or are in course of formation economic 
integration ensures greater competitiveness, a broader scale of production and greater 
market access.  The countries that do not form part of these groupings may be even more 
vulnerable to possible trade conflicts or to diversion of trade and FDI to countries forming 
part of such blocks. In addition to the potential benefits that may be derived from broader 
markets, the consolidation of regional spaces can help to increase the bargaining power of 
the area both with other countries and trade blocks and within the WTO and other 
international agreements. 
 
In this upsurge of excitement for integration CARICOM engaged in a process of deepening 
integration within the group and widening integration68in relation to other regional groups 
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and countries. In both process the efforts have stressed elements of trade and financial 
integration.  
 
CARICOM efforts towards widening integration are coherent with two global processes one 
involving the “hub-and-spoke” systems in which the USA and Europe are at the centre of a 
network of bilateral and multilateral agreements with Caribbean countries. The second is a 
“spoke–spoke” type of arrangements in which smaller and less influential countries are 
engaged in cooperative agreements with each other in response to the dominance of large 
blocks and the need to implement the obligations arising from the agreements adopted by 
the Uruguay Round and been administered by the WTO. 
 
In relation to the first process CARICOM is involved in mainly three agreements or projects 
of agreement: the Free Trade Area of the Americas (FTAA) process; the Caribbean-Canada 
Agreement (CARIBCAN); the Lomé Agreement between the EU and the African, 
Caribbean and Pacific countries. To the second process pertain The Caribbean Basin 
Initiative, (CBI) and a wide variety of CARICOM agreements with other Caribbean 
countries, Latin American and the bilateral agreements with Venezuela, Colombia etc.  
 
In addition CARICOM face the challenge of the WTO negotiations, and particularly the 
TRIPs negotiations which involve issues that until now have been scarcely addressed by 
CARICOM countries. In this context should be also negotiated the specific issues of access 
to genetic resources and access and protection of traditional knowledge.  
 
Thus CARICOM countries face two thorny interrelated negotiations process that should be 
carried out simultaneously and in harmonious terms despite the apparent conflict between 
them: 
 

1. One concern the creation and strengthening of regional integration, in a situation in 
which countries have to comply with the obligations and objectives of 
multilateralism under the aegis if the WTO.   

 
2. The second concern the access to genetic material and traditional knowledge were 

converge two international treaties: the CBD and TRIPs. 
 
 
7.1. Regionalism and Multilateralism 
 
The simultaneous negotiations in WTO and in the FTAA   appears, from the orthodox 
economic perspective rather incongruent for the conventional economic argument see 
regionalism or regional integration as a force against multilateralism. Actually this point of 
view was openly stated among others by Jagdish Bagwati who during the Uruguay Round 
repeatedly expressed concern that the upsurge of regional initiatives would become a 
competitive threat to the successful conclusion of the Uruguay Round and noted that “free 
trade areas are not free trade”6970. The concern about the impediments that regional 
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preferential free areas or regional free trade areas was repeated even after the conclusion of 
the Uruguay Round71.  However it seem that while these concerns are receding there are also 
movements towards a different concept of regional integration that goes beyond its purely 
trade objectives.  
 
Most of the past integration processes as well as the orthodox literature on the subject treat 
regionalism as an economically enhanced free trade concept. This enhancement is seen 
basically in relation to the liberalization of trade in services, in movements of capital and 
labour, harmonization of regulatory regimes etc. The core of the diplomatic agenda of most 
regional agreements is the creation of a wide, liberal trade and investment regime. Traditional 
free trade diplomacy has taken little if any notice of other dimensions such as biodiversity or 
genetic material.                                    
 
The upsurge of regional integration movements of the 1990s is associated with a broad 
conception that sees trade just as a component of integration. For example regionalism is 
now defined as a multidimensional process of regional integration which includes economic, 
political social and cultural aspects72. Although the environment is not included in the 
definition it is quite evident that in recent years it has acquired an increasingly prominent 
role as reflected by: the NAFTA’s supplemental Agreement on Environmental Cooperation 
including its consultation and dispute settlement provisions and the establishment of the 
NAFTA Commission for Environmental Cooperation, the increasing debate environmental-
trade related issues taking place in the WTO and the UNCTAD73, the adoption of trade 
measure for environmental purposes, both at national levels and in MEAs, the adoption of 
the Biosafety Protocol, the trade on genetically modified organisms  and the SPS Agreement 
etc.  
 
In this broader perspective regional integration is a package rather than a single trade and 
market integration policy. The new approaches is also characterised by the shift from inward 
looking emphasis traditionally aimed at rather protectionist objectives towards outward 
oriented and competitive objectives74. Regionalism in its new approach, or open regionalism, 
is in certain circles not regarded anymore as a stumbling block to multilateralism but rather 
as a conducive mechanism to multilateralism. Some authors are of the opinion that deep 
integration is the driving force of most regional trading arrangements75 and that the fears 
that the world economy disintegrated into few regional trading blocks76 are misplaced for it 
is not possible to continue to assign countries to trading blocks77 and that that the fear that 
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regional trade areas would become fortresses have not materialised78.  Yet, if this is so, then 
regionalism has to be consistent with WTO objectives and rules.   
 
 
7.2. Access To Genetic Resources: TRIPs And The CBD 
 
Both genetic resources and traditional knowledge were until recently scarcely mentioned in 
international treaties and agreements and have been remarkably absent in the negotiations 
and agreements concerning regional integration.  
 
They were seen as free access or public goods. There were no international laws and, in most 
countries, no national laws regulating access to genetic resources. As a result there was a 
gratuitous appropriation for commercial use of both genetic material and traditional 
knowledge. 
 
However nowadays genetic resources involve high economic stakes so that the access to 
them is becoming one of the most controversial and thorny issues in international relations.  
The advent of new biotechnology and the growing capacity to identify and incorporate 
exotic genetic material into commercial products has forced the pace of change in bio 
prospecting, agriculture, industry and IP regimes. The CBD borrowed the notion of 
intellectual property rights (IPRs) as a strategic element for the conservation and sustainable 
use of biodiversity and acknowledged countries' sovereign rights over their genetic resources. 
 
The above international initiatives evolved simultaneously with the establishment of new 
disciplines governing IPRs at international level that materialized in the Agreement on Trade 
Related Aspects of Intellectual Property Rights (TRIPs) adopted by the Uruguay Round of 
Trade Negotiations under the aegis of the former GATT now WTO. The main objective of 
the agreement is to create minimum international standard for IPR protection. The TRIPs 
Agreement is today at the centre of the international regime concerning IPRs. It is of great 
significance for most developing countries since its ratification implies dramatic changes for 
their national laws and economic policies. The TRIPS agreement imposes, inter-alia, the 
introduction of a form of legal protection on plant varieties either by the adoption of a 
patent system or some sui-generis form of IP. 
 
The latter is partially caused by the dramatic changes created by new science-based 
technologies particularly in this case by those associated with access to biodiversity, 
biotechnology that are forging reinterpretations within the IP system and their adjustment 
to the new situation. It is also consequence of the fact that the Uruguay Round of 
Multilateral Trade Negotiations has substantially expanded the normal purview of trade 
agreements to include, among others, IP. The Final Marrakech Agreement requires all 
signatory states to adopt an IP system for plant and microorganisms. This agreement depart 
drastically from the historical approach to IPRs regimes that have been national in character 
and excluded living organism fro protection.  
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Moreover the CBD itself has stirred considerable debate. Policy makers are struggling to find 
a balance between the North's access to biodiversity and the South's access to technology, 
particularly biotechnology. In this context it is necessary to arrive at a common 
understanding of the role of IPR within the CBD and particularly in relation to the issues of 
access to genetic resources and the access and protection of traditional knowledge.  A non-
resolved debate concern the basic question if the protection of traditional knowledge and 
genetic resources through IPRs promote or hinder the equitable economics benefits and 
favour or not the sustainable use of genetic material. These questions originated a 
considerable debate over the relationship between CBD, the International Undertaking, and 
TRIPs. The critical areas are associated with CBD articles: 3 an 15 on sovereign rights, 15 on 
the access to genetic material and benefit sharing, articles 8 and 10 on traditional knowledge 
and articles 15, 16 and 19 on transfer of technology.  
 
Leaving aside any likely controversy there is no doubt that methodological and practical 
problems do exist. Is it possible to work within the existing international framework? Do 
exist potential synergies between TRIPs and agreements concerning genetic resources and 
traditional knowledge? How to apply IPRs to local communities' indigenous knowledge? In 
most communities, knowledge is acquired over time and passed on from one generation to 
the next. Thus it is difficult to establish when such knowledge was actually discovered or 
invented and when it entered the public domain. Traditional knowledge is developed by 
being shared amongst the members of the community, such as the elders; in this sense it has 
always been in the public domain of the community and therefore fails to meet the basic 
criteria of the IPRs system. Many are of the opinion that at the community level current IP 
systems do not provide incentives to innovations nor protection for traditional knowledge 
 
Multilateral environmental agreements (MEA) such as the CBD or other agreements dealing 
with genetic resources such as the FAO-IUPGR (International Undertaking on Plant 
Genetic Resources) are not generally designed with GATT/WTO or regional economic 
integration obligations in mind, nor were the latter designed with environmental and genetic 
resources concern in mind. 
  
The same situation occur in relation to traditional knowledge most of the international laws 
and agreements dealing with traditional knowledge have evolved following a complete 
separate path from those that guided international agreements on biodiversity and IPRs. 
International legal instruments containing principles related to traditional knowledge such as:  
the UN Draft Declaration on the Rights of Indigenous People (DDRIP), the UNESCO-
WHC Convention Concerning the Protection of the World Cultural and Natural Heritage; 
the ILO Convention Concerning Indigenous People in Independent Countries; do not 
address issue related trade liberalization and regional integration. In their turn regional 
integration schemes and multilateral trade negotiations and agreement rarely take into 
account traditional knowledge issues. 
 
International agreements and negotiations have evolved on separate tracks and do not 
explicitly address how they should relate each other. However the current reality on 
international relations make necessary to clarify the relationship between these vital 
international legal spheres in order to promote synergies and to avoid economic, political 
and environmental conflicts.  
 



 
7.3.  The Adjustment of National Policy and Institutions         
 
Any policy concerning biodiversity, particularly the access to genetic material, and traditional 
knowledge and their relation with IPRs, must be determined within the context of the 
national needs. However it is also a fact that they must survive within a regional and global 
political and economic framework defined by the international trade system and different 
multilateral agreements, treaties and codes of conduct. 
 
The challenges that this wave of regional integration arrangements poses to developing 
countries and to CARICOM force them to explore how regional integration, international 
trade, environmental and other agreements can be promoted, in a mutually reinforcing 
manner, particularly in relation to the access and sustainable use of genetic material and 
protection of traditional knowledge 
 
The ongoing negotiations on the FTAA confront CARICOM countries with the very 
specific concern of how effectively negotiate an agreement that takes into account the access 
to genetic material and the access, protection of traditional knowledge and the sharing of 
benefit as per the CBD and should be at the same time consistent with WTO regimes, 
particularly in this case with TRIPS.  
 
Economic interdependence and market driven economic integration generates pressures on 
domestic policy-making for the convergence of domestic policies so those norms of one 
country become enmeshed with those of trading partners. The key issue for CARICOM 
countries is how to collectively and individually manage and reduce the potential negative 
effects on biodiversity of rapid growth, trade liberalization, and enforcement of different 
regulatory regimes imposed by various international agreements adopted or being negotiated 
in the economic, social and environmental spheres.   
 
The few empirical studies that revise some of the above questions, and the available 
theoretical framework suggest that regionalization and openness to trade and investment has 
positive and negative effects on genetic resources and traditional knowledge. Given the 
simultaneous trends towards increasing trade liberalization and regionalization, growing 
concern and pressure over the access to genetic resources and the prominent role of IPRs 
both in the context of trade regimes and for the access to genetic materials, CARICOM 
countries will face heavy demands on their trade and IPRs regimes. To face these demands it 
is necessary to strength the negotiating capacity in the various fora. 
 
The institutional framework under which these interactions occur, in terms of both formal 
organizations, law and policies, and informal norms and practices is the key factor in the 
outcome. In this perspective it seems that CARICOM should aim to develop broad 
common policy framework for biodiversity management, mainly genetic resources, and 
traditional knowledge, through processes of regional discussions and consensus building. 
The key issue will be whether biodiversity issues, particularly genetic material, and traditional 
knowledge should be incorporated into the process of regionalization and trade liberalization 
or continue to be treated as a separate issue to the FTAA's negotiations track If the answer is 
positive then the question of how should be considered.  
 



Regional economic integration requires nations to cooperate in creating supranational policy 
frameworks for the governance of biodiversity and the access to genetic resources, as well as 
for the access and protection of traditional knowledge. CARICOM and the ongoing 
negotiations on FTAA offer opportunities for such cooperation. 
 
However the countries of CARICOM have to made important adjustment in their internal 
legislation concerning genetic resources, traditional knowledge and IPR. Common flaws in 
all environmental laws and regulations of the region impinging on the access to genetic 
resources are that they provide no framework for the management of the genetic resources; 
as per IPR. Countries have to make important efforts to comply with the TRIPs agreement. 
 
To design and to adopt a comprehensive legislation for the access to genetic resources is not 
an easy task for various areas of the biodiversity require different legal treatment that has to 
take into account the national characteristics of the biodiversity, its distribution, endemic 
areas and species, the degree of genetic erosion and the types and seriousness of the threats, 
the characteristics of the economic activities exerting pressure over them, the existing 
practices in relation to their use and preservation, the value assigned to them by the local 
communities. Moreover there is already a body of laws and regulation that directly or 
indirectly deals with separate or isolated aspects of biodiversity and impinge on the access to 
genetic resources. In some cases this existing laws and regulations can have a complementary 
character, yet in other cases they can conflict each other. It is therefore necessary to fill gaps 
and to harmonize existing regulations and procedures.  
 
Besides it should be noted that there are also laws and regulations that do not addresses the 
issue of access to genetic resources but nevertheless are likely to determine or to condition 
such an access or even to impede it. This is clearly the case of the legislation concerning 
endangered species that define special protection, including limitations for their collection, 
transportation and trade.  
 
Besides traditional knowledge has its own peculiarities in each country and relates differently 
with the issue of genetic resources. The interrelationship between traditional knowledge and 
use of genetic resources though generally accepted is still not completely understood and 
poorly reflected in laws and regulations. 
     
 Countries may adopt different approaches to the issue of access to genetic resources, for 
example they will design and implement legislative and institutional mechanisms to be 
applied to all types of genetic resources, yet they may consider also the possibility to define 
instruments specifically suited for particular types of genetic resources such as endangered 
species, endemic species, marine resource and the like.  
 
The first task is to decide how national and regional objectives concerning genetic resources 
would be best achieved in CARICOM: through a global common regime for the overall 
endowment and all types of genetic resources, or whether differentiated regimes would be 
more appropriate depending on the type of genetic resource affected and the economic, 
social and political environment in which access ad use should be determined. 
 
A regional common regime for all genetic resources can provide the general framework, 
principles and rules for the access to genetic resources leaving particular implementation to 



each country. This approach as the advantage to apply general consistent principles and 
standards to all biodiversity. Yet this advantage is confronted with the inconvenience of the 
unavoidable generality of provisions. The broader and more general the provisions are the 
less adequate they will be for adequate guidance to States and private parties dealing with 
genetic resources.  
 
The adoption of the approach has to consider various factors such as the nature and 
geographical distribution of resources, the prevailing practices of exchange and the existence 
of international agreements. 
 
Genetic resources are no isolated actually they are part of a system and they interact with 
other genetic resources and the non-living components of the ecosystems. In this 
interdependent natural man made system domesticated genetic resources can interact with 
wild genetic resource, this interaction is minor or can be almost nil in the case of highly 
artificialised agro-ecosystems. In the latter case the most frequent situation is that the genetic 
material is the result of a long process of hybridisation and adaptation. This genetic material 
is the subject of well-established practices of exchange although its real value is difficult to 
calculate and it is the result of the above-mentioned process of hybridisation and of the 
properties incorporated in the varieties. In some cases these varieties are the subject of 
property by seed companies. The existing mechanisms to accede to genetic material already 
examined are another important factor to be considered. 
 
Institutional restructuring is also e must. There is sometimes confusion about which agencies 
are responsible for the implementation of different pieces of legislation, and the actual 
mandate of agencies in terms of their management responsibilities. Traditionally 
governmental institutions with competence to oversee biological resources have been 
established in practically all governments yet in almost all the cases these competences are 
scattered between sectoral, national regional and local institutions. In other words the 
existing institutional machinery to deal with biological resources is fragmented leading 
therefore also to fragmented authority and management in relation to biological resources.  
This fragmented approach is likely to be inconvenient for the purposes of legislation over 
the access to genetic resources. 
 
Although the absence of well established institutional arrangements and limited human and 
economic resources make difficult for CARICOM countries to formulate and enforce new 
legislation concerning the access to genetic resources and the protection of traditional 
knowledge they can initiate the process following some ideas suggested by Mugabe, Barbier 
et al79 and drawing from the experiences of the Andean Community and Philippines,  it is 
possible to suggest that  the development of adequate National legislation for the access to 
genetic resources  has80:  
 
• To be based on principles as well as clearly stated and well articulated objectives and 

eventually the legal foundation of the law. 
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• Principles, the following should be considered: 
Ø National sovereignty over genetic resources; 
Ø Prior informed consent (PIC)of the owners of the genetic material and 
Ø Fair and equitable sharing of benefits arising from the use of genetic resources  

 
• Has to define clearly terms and concepts; In relation to these provision the most 

convenient approach is to adopt the concepts and definitions already included in the 
CBD which have been internationally accepted and those of the FAO International 
Code of Conduct for Plant Germ-plasm Collecting and Transfer. The concepts and 
definitions of the above-mentioned international legal instruments are the results of 
already reached consensus, thus comparability and avoid conflicts. There is however a 
flaw concerning expression not defined in international treaties for example the 
expression “access to genetic resources“ is not defined by the CBD. Yet any national 
legislation has to define it. In doing it has to take into account the definition of genetic 
resources, provided by the CBD, secondly that access refer to samples of genetic 
resources, or biological material or a limited number of specimen for subsequent use and 
the definition has to indicate the final purpose of access. The IUCN define access to 
genetic resources as obtaining samples of genetic resources for purposes of research, 
conservation, commercial or industrial applications. 

 
• Has to define the scope and application of the law in conformity with the objectives. 

This section as to indicate if the scope concern all sources of genetic material that is: in 
situ and ex situ resources including seed banks, living collections in botanical gardens, 
zoos and aquariums, in vitro culture and herbaria. If the law does not cover all the 
biodiversity then this section has to state which genetic resources are covered, their 
sources and specific exclusions. When defining the scope is important to note that 
although ex situ collections collected prior the entry into force of the CBD are not 
subject of the provision of the Convention there is no impediment for a country that 
wish to apply its legislation on access to ex-situ genetic resources collected prior the entry 
into force of the CBD within its own jurisdiction. In elaborating this section the 
legislators will face the need to determine whether the law will cover also derivatives. 
Derivatives may refer to DNA or RNA or to active chemical compounds found within 
biological material but yet to be extracted. Hybrid seeds and traditional medicaments are 
also considered derivatives. 

    
• It has to determine the proprietary regime that will govern ownership over genetic 

resources. 
 
• To define provision on PIC minimum requirements and procedures. Although the CBD 

used the PIC expression only in relation to states, governments may wish to apply it also 
to private and communal sources of genetic materials as a mechanism to ensure the 
participation of farmers, indigenous and local communities. By requiring PIC of local 
communities prior to the collection of genetic material for commercial use nations can 
effectively create the conditions whereby those communities will become knowledgeable 
about their resources, help ensure that any collecting is done in a manner consistent with 
the national requirements and in a position to ensure that the community receives an 



equitable share of benefits obtained from the genetic material they provide. These 
provisions are included in both the Philippines and the draft of the Brazilian Indigenous 
Societies Act. 

 
• To establish provisions for the governing, monitoring and enforcement of the law. In 

this section it should be indicated if the collection is for academic or research purposes 
or if it has commercial objectives. The section also define the time limits of the 
agreement, the obligation for regular reports on the use of the collected genetic material, 
the aspects concerning the deposit of specimen, the payment of royalties, and the aspects 
concerning the confidentiality of the information; 

 
• To set provisions concerning the sharing of benefits, and; 
  
• Aspects concerning participation of stakeholders, including local communities and 

indigenous people;  
 
• To include provisions concerning sanctions for penalties and remedies; 
 
• The country may wish also to establish export restrictions and tracking in relation to 

genetic materials. In such a case direct participation and coordination with customs 
authorities is necessary. On the other hand its enforcement also depend upon the 
importing countries establishment of mechanisms to ensure that the genetic material that 
they are receiving has been obtained in conformity with the legislation of the exporting 
or source country.   

 
In addition the national legislation might require that: 
 
• MTAs or contracts must be used for any transfer of genetic material and that these 

agreements either contains terms for benefit sharing and technology transfer for 
commercial exploitation of the resource, or oblige the user to negotiate such terms upon 
discovery of a commercial application of the material. The MTA has to specify also that 
the recipient must require any third party to negotiate similar arrangements with the 
source country; and require that the source country and source region/community be 
acknowledged in any publication of the material. 

 
• To establish the condition that any collection of material should be done without causing 

any danger to the biological diversity. 
 
• To establish mechanisms to return benefits to support conservation of biodiversity. 

Some countries may meet those objective through permit or user fees; other may require 
that conservation components are built into access arrangements. 

• To create the mechanisms through which collectors by recognizing traditional resources 
rights, can obtain the PIC of individual claiming ownership of land where material is to 
be collected, and provide equitable compensation to individuals providing knowledge 
about the potential use of biological diversity. 

 



Consequently, countries providing genetic resources should put in place administrative 
measures that: 
• Explicitly articulate national sovereignty over their genetic resources; 
• Require collectors of genetic resources to obtain PIC from relevant authority or 

authorities; 
• Ensure that they share, in a fair an equitable manner, benefits arising from the use of 

genetic resources; 
• Require that they participate in scientific research base on their genetic resources; and  
• Provide specific penalties for non-compliance with national regulations. 
 
These provisions should form the basic framework of national access to genetic resources 
and benefit-sharing regimes. As it has been already mentioned some countries may need to 
formulate new legislations that contains the provisions, while other have the possibility of 
incorporating the provisions on their existing environmental, natural resources and trade 
laws and related administrative procedures.    
 
Existing natural resource, wildlife, forest legislation research permits, trade laws, regulations 
and other instruments are likely to contain provisions that CARICOM countries can invoke 
to control the access to genetic resources and to negotiate the participation on the benefits 
that arise from their use. 
 
In some countries forest, wildlife, marine and coastal zones are public assets held by the state 
in trust for the society. Public ownership give the government a considerable degree of 
discretion to control the access to and the activities related to genetic resources. 
 
In case where wildlife, forests, natural parks or marine and coastal areas are under private 
ownership the government should ensure that PIC is obtained from the owners and that 
they will engage in the negotiations concerning the access to genetic resources and the 
determination of the mechanisms for the sharing of benefits. 
 
Countries also have trade laws that contain provision concerning the movements of goods 
and services some of these laws and regulations or some of the provisions included in them 
may be applied to control the access to genetic resources. In some countries there are 
regulations that strictly regulate the flow of agricultural products including plants, animals, 
seeds or part of them. In the absence of specifically designed laws and regulations governing 
the access to genetic material and in transitional period, those provisions can be used or 
adapted for the policy concerning the access to genetic resources. 
 
Concerning marine resources few countries have laws and regulations and institutional 
machinery for the management of the marine biological diversity and the access to marine 
genetic resources. Ye this is an area that can have important implications for the countries of 
CARICOM given their insularity and their rate of water to land. One example that can be of 
interest to CARICOM countries is the Biological Diversity and Conservation Areas Act of 
Seychelles, that created a Coastal and Marine Biodiversity Authority with among other the 
following functions: to identify, monitor, protect and manage species of biological diversity 
within the Seychelles including regulating access to genetic resources and promoting 



biodiversity prospecting. The act refers explicitly to the protection, conservation restoration 
of species areas, habitats and genetic diversity of living and non-living marine resources.   
 
Most of the existing laws are sectoral in nature and were not designed having in mind the 
specificity of genetic resources nor the present situation generated by the development of 
biotechnology, the market pressure, the emergence of international agreements and so. 
Therefore while certain provisions of existing regulatory and legislative body can be invoked 
to regulate access to genetic resources, they by themselves are not purposely aimed at 
addressing the issue of access to genetic resources. The issue is further thorny by the absence 
of well established institutional bodies to effectively enforce the existing provisions scattered 
among different laws, regulations administrative procedures etc. 
 
If CARICOM countries wish effective implementation of the provision of the CBD and the 
TRIPs mandate and at the same time to acquire control over their genetic resources, and 
include these provision in the negotiations of the FTAA or other negotiations, mainly TRIPs 
they will need to undertake major legislative and institutional reforms. The similar situation 
occurs in relation to the protection of traditional knowledge. In other words the inclusion of 
provisions concerning the access to genetic resources and the protection of traditional 
knowledge largely depend on the national capabilities of CARICOM countries and the 
harmonization of their approaches to the two basic issues of access to genetic resources and 
protection of traditional knowledge. 
 
The institutions of CARICOM countries dealing with the issue of access to genetic 
resources, IPRs, and traditional knowledge are in general poorly staffed, under-funded and 
lack administrative and technological capabilities to regulate access to genetic resources and 
to protect the traditional knowledge. The existing institutions should be strengthened by 
training staff, increased funding, and the creation of new legislative mandates for the 
purposes of covering the access to genetic resources. Yet most probably new institutions 
should be created or the existing institutions redesigned in order to incorporate the 
capabilities required to respond to the responsibilities deriving from the need to deal with 
the issues of access to genetic resources and protection of traditional knowledge. A crucial 
aspect to be considered in the creation, restructuring and redesign of institutions is in 
addition of the issues of access to genetic resources and protection of traditional knowledge 
by themselves, is the need to cover local community-based institutions for there are a wide 
range of local community organizations that could be used and should be involved in the 
management of genetic resources and the protection of traditional knowledge.  
 
Another crucial area that needs strengthening refers to the enforcing mechanisms and 
instruments. CARICOM countries need to upgrade and strengthen their structure and 
capacity to regulate, police, and monitor illegal collection and trade of biodiversity. This 
effort should be linked and coordinated with the institutions responsible for the granting of 
PIC.  
 
The strengthening the national capacities needed to legislate, regulate, and enforce 
mechanisms for the access to genetic resources and to ensure that benefit will accrue to the 
people concerned require the upgrading and creation of a trained labour in different areas. 
Training should be accompanied and based on new research and assessment of national 



gaps, and strengths for the knowledge, monitoring and control the access to genetic 
resources. 
 
The above requirements will most probably lead to the revision of resource tenure 
arrangements existing in each country of CARICOM. In some cases different legislations 
(e.g. land tenure laws, wild-life or forest laws) that overlaps each other make confuse the 
resource tenure arrangements so that the beneficiaries of the use of genetic material are 
difficult to identify. Conflicts may arise in these cases among the Government, local 
authorities, private land owners and local and indigenous communities.   
 
 
 
 
 
 
7.4.  Some Elements for the Negotiations Process 
 
7.4.1 Where to Negotiate 
 
The issue of access to genetic resources and traditional knowledge are not explicit subjects of 
the negotiation process of the WTO and the FTAA. Therefore to introduce them into the 
negotiations require either to create an opening in both negotiation processes or to introduce 
the subject through some of the subjects explicitly recognized for negotiations and for which 
specific forum, working groups and procedures have been established. Obviously a strategy 
can be adopted combining both approaches. 
 
As in the case of national legislation the issue of access to genetic resources has been dealt 
with in the context of environmental regulations, agreements and decisions. 
 
 
7.4.1.1  The WTO 
 
Despite the fact that already in 1971, on the eve of the Stockholm Conference on the 
Human Environment, the Group on Environmental Measures and Trade was set in GATT, 
the environmental was not a subject of negotiation nor in the Tokyo neither in the Uruguay 
Round.  The Group on Environmental Measures and Trade was set up as a “standby 
machinery” which would be ready to act, at the request of Contracting Parties; its main 
purpose was to ensure that the efforts of governments to combat pollution did not result in 
the introduction of new barriers to trade or impede the removal of existing barriers.  During 
its 20 years of existence no request was made to convene the Group. 
 
At the end of the Uruguay Round the Marrakesh Ministerial Conference adopted, the 
Decision on Trade and Environment requesting the establishment the Committee on Trade 
and Environment (CTE) that was established in January 1995 and it is opened to all 
members of the WTO. 
 
 The tasks of the CTE are:  “… to identify the relationship between trade measures and environmental 
measures, in order to promote sustainable development … and … to make appropriate recommendations on 



whether any modifications of the provision of the multilateral trading system are required, compatible with the 
open, equitable and non-discriminatory nature of he system”81. The Decision listed the following ten 
items that encompass all areas –goods, services and intellectual property rights- of the 
multilateral trade system: 
 
• Item 1. The relationship between the provisions of the multilateral trading system 

and trade measures for environmental purposes, including those pursuant to multilateral 
environmental agreements. 

  
• Item 2. The relationship between environmental policies relevant to trade and 

environmental measures with significant trade effects and the provisions of the 
multilateral trade system. 

 
• Item 3. The relationship between the provision of the multilateral trading system 

and: a) charges and taxes for environmental purposes and b) requirements for 
environmental purposes relating to products, including standards and technical 
regulations, packaging, labelling and recycling. 

 
• Item 4.  The provisions of the multilateral trading system with respect to the 

transparency of trade measures used for environmental purposes and environmental 
measures and requirements which have significant trade effects. 

 
• Item 5. The relationship between the dispute settlement mechanisms in the 

multilateral trading system and those found in multilateral environmental agreements. 
 
• Item 6. The effect of environmental measures on market access especially in relation 

to developing countries, in particular to the least developed among them, and 
environmental benefits of removing trade restrictions and distortions. 

 
• Item 7. The issue of exports of domestically prohibited goods. 
 
• Item 8. TRIPs. 
 
• Item 9. Services. 
 
• Item 10. Appropriate arrangements for relations with non-governmental organizations 

referred to in Article V of the WTO and transparency of documentation. 
 
 
The CTE provides an important forum within the WTO in relation to the issues of access to 
genetic material and traditional knowledge.  In addition environmental issues can be dealt 
with in the context of the WTO to extent that that they are relevant to or fall within   

                                                 
81 Ministerial Decision on Trade and Environment adopted on the 14.April 1994 on the occasion of signing 
the Final Act embodying the results of the Uruguay Round of Multilateral Trade Negotiations. Marrakesh 



environmental related provisions of the General Agreement or the various agreement 
adopted in Marrakesh. Among these possibilities the following can be mentioned: 
 
• Art XX (b) and (g) of the GATT that allows governments to depart, under certain 

conditions, from their obligations under the Agreement. 
 
• The Agreement on Technical Barriers to Trade (TBT Agreement) which governs the 

preparation, adoption and application of product technical requirements, and the 
procedures used for assessing of compliance with them. The agreement is particularly 
relevant for trade aspects of environmental policy-making. So far the majority of trade-
related environmental measures have been notified to WTO under the TBT Agreement. 
In this category are included measures adopted for the implementation of MEA, hence 
the TBT Agreement would be relevant in relation to measures that government may 
adopt in compliance of CBD. 

 
• The Agreement on Sanitary and Phytosanitary Measures. (SPS Agreement). This 

agreement may be relevant in relation to the international trade of genetically modified 
organisms (GMO). 

• The TRIPs Agreement. 
 
• The Agreement on Agriculture. 
 
• The Understanding on Rules and Procedures Governing the Settlement of Disputes. 
 
At the present stage issues of access to genetic resources and traditional technology have 
been examined mainly in the context of the TRIPs Agreement 
 
 
7.4.1.2.  The FTAA 
 
The main institutional structure offered for the negotiations of the FTAA process is formed 
by the Trade Negotiations Committee and the Negotiations Groups. The former is 
responsible for the oversight of the negotiations while the latter were established in order to 
gather and compile information on the current status of trading relations. Of the nine 
working group the one relevant for the access to genetic resources and traditional knowledge 
is the Working Group on Intellectual Property Rights. In addition in the case of CARICOM 
countries can be also considered the Consultative Group on Smaller Economies. 
 
Indirectly the issues can be examined in the Tripartite Committee namely the Organization 
of American States (OAS), the Inter-American Development Bank (IDB) and the Economic 
Commission for Latin America and the Caribbean (ECLAC) which are the institutions 
providing technical assistance related to FTAA. 
 
 
7.4.2. What To Negotiate In Relation To Access To Genetic Resources And 

Traditional Knowledge 
 



CARICOM countries have to identify clearly their interests in relation to the issues of access 
to genetic resources and traditional knowledge, to include them into their broader 
negotiation agenda and to pursue the objectives by formulating concrete, technically sound 
proposals. 
 
Before to deal with the specific issues of access to genetic resources and traditional 
knowledge CARICOM countries may consider to include in the negotiation process the 
broader subject of sustainable development and trade-environmental related matters so to 
give an appropriate framework to the negotiations concerning access to genetic resources 
and traditional knowledge. From this perspective, CARICOM countries may wish to 
consider pushing for an agreement along the lines of the NAFTA’s Environmental Side 
Agreement and the creation of a Commission on Environmental Issues or development 
related environmental matters. This approach would provide an institutional and legal 
framework for the negotiation on trade environmental issues.  
 
The above-suggested approach would be coherent with the mentioned transition from old 
trade integration schemes to the new conception of integration and open regionalism. 
Besides such an agreement would also permit the transition from conventional agreements 
containing negative disciplines to agreements containing affirmative obligations.  
 
Moving to the specific issue of negotiations concerning access to genetic resources and 
traditional knowledge is important to start from the premise that FTAA negotiations should 
be WTO consistent. If this basis starting idea is accepted then the elements of the 
negotiations in both spheres will be mutually reinforcing. 
 
The previous analysis concerning the issue of access to genetic resources and traditional 
knowledge reveal that the mains evolve around to basic international agreements: the CBD 
and the TRIPs Agreement. It would be useful therefore to revise briefly the current situation 
of the TRIPs negotiations process and to asses the relevance of the issue been discussed in 
the context of the FTAA process. Is true that on the FTAA process exists a negotiation 
group on IPRs, but until now these types of issues have not been dealt with. 
 
The elements to be considered in the negotiations process should therefore be elaborated 
along the following basic principles and issues: 
 
• TRIPs Article 27.3(b) should recognize the principle objectives and measures planned 

and proposed under the CBD and the International Undertaking that Member Countries 
exercise sovereign rights over their biological hence genetic resources. Thus while in the 
planned revision of TRIPs the negotiations should attempt to achieve the harmonization 
of the TRIPs, CBD and International Undertaking, the concept of sovereign rights 
should be embodied since the beginning in the FTAA process. 

 
• The rights of the holders of traditional knowledge related to genetic resources should be 

recognized and protected. 
 
• The rights of the holders of traditional knowledge to sharing of the benefits arising out 

of the use of genetic material and traditional knowledge should be included in the 



provisions of Article 29 of TRIPS, requiring the clear mention of the origin of the 
biological material. 

 
• Provision should be made both in the WTO-TRIPs negotiations as well as in the FTAA 

process so that domestic laws on biological diversity should ensure that PIC of the 
country and of the locality of origin would be obtained. 

 
• It is important that industrialised countries, that are the main importer of genetic 

material, adopt similar measures concerning PIC, authorization, and include them in 
their own IPR regimes. 

 
• To ensure that in the revision of the TRIPs Agreements the exception for plants and 

animals will be maintained. 
 
• To preserve the right of any Member Country to exclude from patenting plants and 

animals and to develop a sui generis regime accordingly with the characteristics and needs 
of the country and to ensure that the flexibility to develop it will be maintained. The 
TRIPs Agreement fail to define what an invention is, in so doing it opens the possibility 
to exclude from protection substances which exist in nature, hence deemed to be 
discovered rather than invented, or that replicate them. Decision 341 of the Andean 
Community exclude from patentability substances that pre-exist in nature or which 
replicate them. The revised Brazilian law of 1996 (No. 9.279) clearly excludes the 
patentability of living organisms or biological material found in nature, even if isolated, 
including the genome or the germ plasm of any living being.  In its turn the Biodiversity 
law of Costa Rica (1998) determine the non-protection of sequences of DNA per se, 
plants and animals, non- genetically modified microorganisms and essentially biological 
processes or cycles as such and inventions essentially derived from knowledge associated 
traditional or cultural biological practices in the public domain. 

 
• To negotiate that naturally occurring substances, including genes shall be kept outside 

the scope of IPRs protection. 
 
• To revise article 27,1 concerning the requirement for universal novelty as a condition for 

patentability. The novelty requirement should be determined in a manner that excludes 
the patentability of any subject matter which was made available by means of a written 
description, by use (including the use by local and indigenous communities) or in other 
way in any country before the date of filing communities, or by the deposit of a material 
in a germ-plasma bank or other deposit where the material is public available. 

 
• To negotiate forms of protection of traditional knowledge following the obligations 

included in article 8 of the CBD. The elaboration of new types of intellectual property 
rights should be explored along the lines of the UNESCO/WIPO model provision or 
following the models evolved in the Constitution of Ecuador, or other countries. 

 
• An important issue concern the extension of the transitional periods to implement the 

Agreement. The underlying idea was to allow countries to elaborate and to adopt the 



required legislation and to design the needed additional policy instruments to counteract 
any negative effect of the new IPRs rules. As it was noted in previous chapter 
CARICOM countries have difficulties in the implementation of the aspect of the new 
legislation not only because the issue in itself but also because the implications that may 
have in different sphere and that should be dealt with in advance. Besides, it was noted 
that process encounter technical problems, scarcity of expertise, and economic 
difficulties.  It must be noted that the TRIPs agreement differ from other treaties in that 
not it has been ratified, but it also compel countries to revise national laws in relation to 
different administrative, civil, criminal and customs regulations. Actually the 
implementation of the TRIPs Agreement is likely to encounter substantial costs. 

 
• The way to a process of mutual confidence building among those traditionally supplying 

resources and those using them and positively influence international negotiations, 
research and development initiatives and bio-prospecting endeavours in general. 

 
At the end of the day, it would be the implementation stages which would ultimately prove 
the effectiveness and efficiency in addressing the issues of access to genetic resources and 
benefit sharing in a regional context. 
 
 
 


